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• Tax Court

• March 13, 2020: cancelled all sittings for the next two weeks

• March 23, 2020: cancelled all sitting until May, suspended 

timelines

• This was repeated several times, until the reopening in July

• Now, while there are some in-person hearings (with PPE), 

the Court conducts remote proceedings for certain pre-trail 

events

Judicial distancing 



• Tax Court

• What about procedural deadlines, including filing Notices of 

Appeal? 

• Initially, the Chief Justice suspended the computation of 

time for all existing appeals

• He also instructed that any Notices of Appeal filed 

essentially during the closure be deemed to include an 

application for late-filing

Judicial distancing 



• Federal Court of Appeal has essentially followed a similar 

approach, except it did not have a complete shutdown

• It kept releasing decisions + held regular remote hearings

• Most recently, Parliament introduced the Time Limits and 

Other Periods Act (COVID-19)

• Extended time limits by statute + gave the Crown more time 

to appeal taxpayer-friendly decisions

• Any reassessments that went statute-barred after May 19 

are in play for another 6 months or so 

Judicial distancing 



• MMV Capital Partners Inc. v. The Queen, 2020 TCC 82

• GAAR case – taxpayer won

• Rogers Enterprises (2015) Inc. v. The Queen, 2020 TCC 92

• GAAR case – taxpayer won

• Hunt v. The Queen, 2020 FCA 118

• Constitutional challenge – taxpayer lost, but can be heard 

again



MMV Capital Partners Inc.,

2020 TCC 82
• GAAR in respect of a “non-acquisition of control” transaction

• Lossco had non-capital losses from an old business

• A purchaser acquired 49% voting shares and nearly 100% of 

the equity shares

• Purchaser transferred income-producing assets to Lossco. 

Lossco’s non-capital losses were used to offset that income

• Loss streaming rule in s.111(5) was technically avoided

• Plan no longer available: s.256.1



MMV Capital Partners Inc.,

2020 TCC 82
• S.111(5) operates to deny loss deduction where there has 

been a change of de jure control

• “De jure control” means having the ability to elect a majority 

of a board of directors: Duha Printers, [1998] 1 SCR 795

• GAAR Analysis: Does the transaction abuse the object, spirit 

and purpose of s.111(5)?

• Application of GAAR cannot be based on a general policy 

against loss trading



MMV Capital Partners Inc.,

2020 TCC 82
• Purpose of s.111(5): “to target the manipulation of losses of a 

corporation by a new person or group of persons, through 

effective control over the corporation’s actions.”

Deans Knight, 2019 TCC 76 at para. 134

• Parliament intended to use de jure control as the standard for 

s.111(5) rather than de facto control or control by other means



MMV Capital Partners Inc.,

2020 TCC 82

• De jure control is a bright line test – simplicity and certainty

• The transaction complied with the de jure control standard 

and therefore was not abusive under GAAR

• Some observations about de jure control vs. effective control 

were made at paras. 140–141



MMV Capital Partners Inc.,

2020 TCC 82
That is, although the directors generally have, by operation of 

the corporate law statute governing the corporation, the formal 

right to direct the management of the corporation, the majority 

shareholder enjoys the indirect exercise of this control through 

his or her ability to elect the board of directors. Thus, it is in 

reality the majority shareholder, not the directors per se, 

who is in effective control of the corporation.

Duha Printers at para. 36



MMV Capital Partners Inc.,

2020 TCC 82
• Takeaways:

• Affirms that GAAR cannot be applied based on a general 

policy against loss trading

• De jure control is the standard for s.111(5); no broader 

standard found in the underlying rationale for the provision

• The Crown continues to argue the standard should be 

effective control and that it is broader than de jure control

▪ Query whether Duha Printers supports this assertion



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• GAAR case involving corporately held life insurance policies

• Mr. Rogers passed away in 2008

• Each life insurance policy was initially purchased by a 

corporation that was both the policyholder and the beneficiary 

of the policy

• Later, a different corporation was appointed the beneficiary 

under each policy

• On death, life insurance proceeds were paid to the beneficiary 

corporation



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• The CDA addition to a corporate beneficiary is reduced by the 

adjusted cost basis of the policy to the corporation that 

receives the life insurance proceeds: s.89 (as of 2008–2009).

• If the beneficiary corporation is not the policyholder, then 

there is no reduction, plain and simple

• Having one corporation hold the life insurance policy and 

another corporation be the beneficiary technically avoided the 

reduction to CDA; plan was made unavailable by 2016 

amendments



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• GAAR: Was there a tax benefit?

• No. CDA was increased, but no reduction of tax was 

achieved because no dividends had been paid out to non-

corporate shareholders; intercorporate dividends without 

the CDA would have been tax free



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• GAAR: If there were a tax benefit, does the benefit abuse the 

object, spirit or purpose of the provisions for computing CDA?

• No. There is no broader “underlying rationale” to the 

provisions; rejected Crown’s argument that the rationale 

required a CDA reduction even where the recipient of life 

insurance proceeds is not the policyholder

• Ascertaining underlying rationale required a review of 

legislative history from 1969 to the present



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• Para 131: “this is one of those, perhaps rare, situations where 

the underlying rationale of the Reduction Provision in 2008 

and 2009 was no broader than the text itself.”

• Also cites Copthorne, 2011 SCC 63 at para. 110:

I do not rule out the possibility that in some cases the underlying rationale of a 

provision would be no broader than the text itself.  Provisions that may be so 

construed, having regard to their context and purpose, may support the 

argument that the text is conclusive because the text is consistent with and fully 

explains its underlying rationale.



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• Court dismissed Department of Finance’s “self-serving” 

statements accompanying 2016 amendment

• Finance’s statements suggested the amendments were made 

to make an existing legislative purpose more explicit

• Court dismissed such evidence put forth by the Crown and 

noted that the 2016 amendment marked a change of 

legislative purpose



Rogers Enterprises (2015) Inc.,

2020 TCC 92
• Takeaways:

• Strong reasons against the application of GAAR; may be of 

interest to many taxpayers

• Recognition that the text of a provision is sometimes 

conclusive



Hunt, 2020 FCA 118

• Originated as a Rule 58(1) application whereby parties ask the 

Tax Court to consider a question of law or mixed fact and law 

before trial

• Constitutionality of s.207.05 ITA at issue



Hunt, 2020 FCA 118

• S.207.05 imposes a 100% tax on the increase in the value of an 

RRSP/RRIF/TFSA where the registered plan has received an 

advantage

• S.207.06 gives the Minister the discretion to waive or cancel 

any or all of the tax

• Main argument: s.207.05 ITA is a delegation of Parliament’s 

power to set tax rates



Hunt, 2020 FCA 118

• Tax Court had held that s.207.05 is not unconstitutional

• Federal Court of Appeal dismissed the appeal but noted that 

it’s still an open question whether the combination of 

ss.207.05 and 207.06 is unconstitutional

▪ “unconstrained, undefined discretion” could be the basis 

to find a provision unconstitutional.

• Takeaway: Courts are willing to hear constitutional challenges 

of tax law



• Logistics company hired workers to transload bags of grain 

and legumes from trucks and railway cars into sea containers

• Workers set up as independent contractors but CRA rendered 

a decision that they were employees for the purposes of CPP 

and EI

• Tax Court dismissed the appeal: the parties believed they had 

a ‘contract of enterprise or for services’ and not a contract of 

employment, but the objective reality was that of an 

employment relationship

Ray-Mont Logistics Montréal Inc.,

2020 FCA 113



• Federal Court of Appeal upheld the Tax Court’s decision on 

the basis that the Tax Court did not err because it took into 

consideration the common law criteria for determining the 

objective reality of the relationship

• Federal Court of Appeal held that the workers were employees 

despite subjective intent to the contrary

Ray-Mont Logistics Montréal Inc.,

2020 FCA 113



• Non-profit that provides professional and continuing 

education to the insurance industry in Ontario

• Instructor set up as independent contractor 

• CRA issued ruling that he was an employee for CPP and EI

• Tax Court considered the two-step test: (1) subjective intent of 

each party; and (2) whether objective reality sustains the 

subjective intent

Insurance Institute of Ontario,

2020 TCC 69



• The issue was around the application of the test

• Tax Court held that, where the parties share a common 

intention, the result of the first step (subjective intent) must 

inform the result of the second step (objective reality)

• Since the instructor conducted his affairs in a business-like 

manner, the Tax Court agreed that he was an independent 

contractor and allowed the appeal

• Takeaways: lean into common intention; watch for possible 

appeal

Insurance Institute of Ontario,

2020 TCC 69



• Taxpayer made a series of over-contributions to his Tax-Free 

Savings Account and was assessed a significant penalty on 

the excess amounts

• Taxpayer filed relief requests, but Minister denied requests

• Judicial review granted: ”the Minister’s refusal to exercise 

their discretion was not intelligible or justified”

• Takeaway: no need to accept boilerplate answers from the 

CRA 

Sangha, 2020 FC 712



• Background:

• Re Pallen Trust (2015 BCCA 222) – granted rescission

• Fairmont (2016 SCC 56) – limited scope for rectification

• Collins Family Trust (2019 BCSC 1030) – Sought rescission 

to undo the payment of certain dividends because new 

caselaw resulted in unfavourable tax consequences – BC 

Supreme Court followed Re Pallen Trust and granted 

rescission order despite Fairmont

Collins Family Trust, 

2020 BCCA 196



• Court of Appeal held that Fairmont did not undermine the 

principles expressed and applied in Re Pallen Trust

• Rectification and rescission are separate equitable remedies 

with their own legal tests

• Rescission Order upheld

• Takeaways: think creatively about rescission; rescission can 

be available even if it results in a tax advantage

Collins Family Trust, 

2020 BCCA 196



• Taxpayer owned a restaurant, operated by her husband

• Taxpayer was reassessed on the basis that she had 

unreported business income

• Taxpayer appealed reassessment to the Tax Court

• Premise of the Crown’s case was that, while all business 

expenses considered valid, significant cash sales at the 

restaurant were not recorded in the books and records and 

that the resulting cash was used to pay the expenses

Tong, 2020 TCC 70



• Taxpayer’s evidence poked holes in Crown’s assumptions, 

husband maintained his position under cross-examination, 

and Court took issue with parts of the Crown’s pleadings

• Balance of probabilities: Taxpayer did not have unreported 

income

• Takeaways: importance of pleadings, importance of evidence

Tong, 2020 TCC 70



• Brown’s husband, Gordon Levoy, was charged criminally and 

therefore unable to open a bank account 

• Levoy made arrangements with Brown to have his salary 

cheques deposited into her bank account and the funds 

used to pay his credit card bills

• Levoy’s salary cheques were used on a rolling basis, but 

Brown never used the funds for her own personal purposes

• Levoy could have taken action against Brown to enforced the 

agreement

Brown, 2020 TCC 45



• Brown was assessed under s.160 of the ITA in respect of 

Levoy’s tax liability

• Tax Court concluded that there was an enforceable contract 

between Levoy and Brown and therefore valid consideration 

equal in value to the property transferred

• Appeal allowed

• Takeaways: importance of maintaining good records; 

“consideration” may be interpreted broadly

Brown, 2020 TCC 45



• Requirement for Information dated December 14, 2017, 

pursuant to s.231.2 ITA

• Application to Federal Court for compliance order requiring 

taxpayer to deliver documents to CRA’s Toronto Offices

• Federal Court granted the order, in light of “extensive history 

of non-compliance with [the] obligations under the ITA”

• Takeaways: generally satisfactory to grant CRA access to 

documents at taxpayer’s office; slow process for Minister to 

obtain a compliance order

CN Construction Networks Ltd.,

2020 FC 775



• CRA issued Requirement for Foreign-Based Information 

pursuant to s.231.6(2) ITA, requesting:

[...] all contracts (with amendments), license agreements, 
royalty agreements and/or other legal agreements 
between Bayer AG, or any other member of the Bayer 
Group, and a third party related to the purchases and/or 
sale of pharmaceutical products, where advertising, 
promotion, detailing, marketing and/or distribution 
functions were undertaken.

• Taxpayer commenced Judicial Review Application on the basis 

that the Requirement (1) constituted a violation of its right to 

be heard; and (2) was unreasonable

Bayer Inc., 2020 FC 750



• Federal Court held that the CRA respected the taxpayer’s right 

to be heard, but allowed the Application on the basis that the 

CRA failed to provide an explanation for the dramatic increase 

in the scope of the information sought in the Requirement

• Federal Court varied the Requirement to limit its scope

• Takeways: application of Vavilov test, CRA required to justify 

“rational connection […] between the information sought and 

the administration and enforcement of the ITA”

Bayer Inc., 2020 FC 750



• Background facts

▪ Cameco’s subsidiary in Switzerland acquired Russian 

uranium from third parties for resale, and Cameco agreed 

to sell a substantial amount of its own uranium production 

to its subsidiary for resale

▪ Following unexpected spike in the price of uranium, 

Cameco’s subsidiary realized significant profits

▪ CRA reassessed to reallocate all of the subsidiary’s profits 

to Cameco

CAMECO Corporation, 

2020 FCA 112



• Tax Court: Cameco was entirely successful in defeating sham, 

recharacterization and transfer pricing adjustments

• Federal Court of Appeal: appeal turned on interpretation of 

s.247(2)(b)(i) ITA, which asks whether “the transaction or series 

[…] would not have been entered into between persons dealing 

at arm’s length”

▪ Court rejected the Crown’s subjective test asking whether 

the particular taxpayer would have entered the transaction 

(or series) with an arm’s length party

CAMECO Corporation, 

2020 FCA 112



• Background facts

▪ BarbCo (Barbados subsidiary of CanCo, related to 

AgraCity) purchased herbicide in the US and sold it to 

Canadian farmers

▪ AgraCity received management fees from BarbCo pursuant 

to Services Agreement

▪ CRA reassessed to reallocate all of BarbCo’s profits to 

AgraCity

AgraCity Ltd., 2020 TCC 91



• Crown argued sham, recharacterization and transfer pricing 

adjustments

• Appeal allowed

▪ “Confusing books and records” are not, on their own, 

evidence of sham

▪ Insufficient for the Crown to assert it is “obvious” that arm's 

length parties would not have entered into transactions

▪ Only evidence relating to transfer price was in favour of 

taxpayer

AgraCity Ltd., 2020 TCC 91



• Takeaways: transfer pricing is a factual exercise; CRA cannot 

rely on transfer pricing rules to pierce the corporate veil and 

reallocate profits; the “recharacterization” branch of the 

transfer pricing rules contains an objective test

AgraCity Ltd., 2020 TCC 91



• Iristel sought an interim injunction to compel payment of 

$62.3 million in GST/HST refunds claimed in recent returns 

under audit → GIMME MY MONEY!!!!

• Iristel is a long-distance telecommunications provider, often 

the main choice for rural Canadians + customers abroad

• In 2018, CRA audited Iristel, likely because of refund position

• CRA agreed to release refunds because of financial impact 

on Iristel + then completed audit with no adjustments

• But then…

Iris Technologies, 2020 FCA 117



• Two days later, the CRA announced a second audit, eventually 

covering 2019 + part of 2020

• But this time no refunds were released in the interim

• CRA suspected Iristel was participating in a “carousel 

scheme” (i.e. Iristel claims the ITCs + suppliers run off with 

the tax collected)

• In March 2020, Iristel commenced a judicial review application 

to compel the release of the refunds + then filed a motion for 

interim relief

Iris Technologies, 2020 FCA 117



• Just before the April Federal Court hearing on the motion, the 

CRA assessed + reassessed most of the audit periods, 

triggering a balance owing of $52.2 million

• They seem to have tried to undercut the proceeding + force 

the matter to be shifted to the Tax Court on the merits

• Federal Court of Appeal: upheld Federal Court decision 

rejecting Iristel’s motion

• Minister is allowed reasonable time to conduct an audit before 

making a refund payment (i.e. “with all due dispatch”, s.229(1) 

ETA)

Iris Technologies, 2020 FCA 117



• CRA said audit would take 10 months, which Federal Court of 

Appeal said was reasonable

• Mandatory “pay now and ask questions later” argument is silly

• However, Federal Court has jurisdiction to examine the 

Minister’s exercise of discretion under the ETA in light of 

administrative law principles + other obligations

• Jurisdiction isn’t ousted just by the Minister making an 

assessment

Iris Technologies, 2020 FCA 117



• Takeaways: 

• Wherever possible, try to time ITC claims as offsets to tax 

collected to minimize being in a refund position

• And when a refund claim can’t be avoided, try to have 

your ducks in a row to anticipate the audit that will almost 

certainly follow

• The Federal Court can be an option for addressing 

unreasonable conduct by CRA, but the bar is set relatively 

high

Iris Technologies, 2020 FCA 117



Questions? 
Call us!
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