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About us
• Lawyers in Taxpayer Representation and Tax Litigation

• Representation of taxpayers involved in complex audits and appeals, 
criminal investigations and prosecutions



About us
• Focus on complex or “high risk” situations where there is or may be a CRA 

criminal investigation, such as:

• Serious non-compliance, e.g. non-filing, unreported income, GST/HST

• Aggressive tax planning

• Offshore structures

• International enforcement

• Inter-agency enforcement, e.g. Securities Commission, SEC, IRS, police 
agencies



New climate within the CRA
• Recent increase in CRA audit and investigation activity

• Due to increased government spending, continuing to see 
increased audit and investigation activity



New climate within the CRA
• Impact on CRA audits

• More information collection, questionnaires

• More audits based on risk assessment

• New software analyzes large volumes of data to identify risks

• Specialized audit teams

• Longer audit periods often going back many years

• More “gross negligence” penalties imposed

• More GST/HST audits

• More “offshore compliance” audits



New climate within the CRA
• Impact on CRA criminal investigations

• More criminal investigations initiated

• More search warrants executed 

• Client’s residence

• Client’s business

• Client’s accountant office

• More allegations of criminal wrongdoing

• Increased scrutiny of real estate transactions, e.g. principal residence, 
income vs. capital, GST/HST



Current status of CRA
• Most audits, appeals on hold due to COVID-19

• CRA slowly reopening but the “vast majority of CRA employees will 
continue working from home until at least the fall”

• Proposed legislation will allow the CRA to extend the “normal 
reassessment period”, retroactive to March 13, 2020



Current status of CRA
• As CRA reopens, it will prioritize: 

• Audits where taxpayer has indicated urgency

• Higher dollar audits

• Audits close to completion

• Audits with strategic importance to the Government or treaty partners

• Efforts to combat suspected fraud or other criminal activity

• Requirements for Information (RFIs) issued before the shutdown will be 
reviewed, and taxpayers and third parties will be contacted if the 
information is still required



Current status of CRA
• See our website for detailed information on the changes caused by 

COVID-19: www.thor.ca

http://www.thor.ca/


What we are seeing…
• In the past, CRA criminal investigations focussed on “low hanging 

fruit”, e.g. cases of obvious unreported income or unremitted 
GST/HST

• Now, increased willingness to advance more complicated theories of 
tax evasion and fraud



What we are seeing…
• Recent allegations of criminal tax evasion based on: 

• Shareholder benefits

• e.g. deposit of corporate funds into personal bank account

• False ITC claims on real estate, unreported GST on real estate

• E.g. “house flipping” 

• False residency claim

• Offshore structures/schemes

• Forged documents submitted to auditor

• False statements in a Notice of Objection



A multitude of risks
• Tax evasion

• Fraud

• Money laundering

• “Advisor penalties”

• Possibility of international information sharing



Tax evasion
• Income Tax Act s. 239, Excise Tax Act s. 327

• Making, participating in, assenting to or acquiescing in making a false or 
deceptive statement in a return

• Evading the payment of taxes by destroying or altering records

• Making, assenting to or acquiescing in the making of false or deceptive 
entries in the books or records of a taxpayer

• Wilfully evading or attempting to evade compliance with the Act or the 
payment of taxes

• Conspiring to do any of the above



Tax evasion
• If convicted:

• Mandatory fines (50-200% of tax evaded)

• Possible jail (up to 5 years)

• Could involve a conditional sentence (“house arrest”) rather 
than actual incarceration if the sentence is less than 2 years

• Criminal record

• Can limit travel and employment

• Stigma



Tax evasion
• Example - Taxpayer evades $100,000 in taxes

• Civil consequences

• $100,000 tax bill

• $50,000 gross negligence penalties

• Interest

• Criminal consequences

• Fine between $50,000-$200,000

• This is on top of the civil consequences

• Overall, $100,000 evaded can turn into $350,000+ owing



Tax evasion
“It is the culpable state of mind that distinguishes the legitimate tax 
planner from the dishonest tax evader… Unlike the tax evader, the tax 
planner does not intend to avoid the payment of a tax that he or she 
knows is owed under the Act, but rather intends to avoid owing tax 
under the Act.”

R. v. Klundert, 2004 DTC 6609 (Ont.CA)



Fraud
• Section 380 of the Criminal Code  

• Offence to defraud the public or a person through “deceit, falsehood 
or other fraudulent means”

• Maximum penalty - fourteen years in jail

• For fraud that exceeds $1,000,000, mandatory minimum term of 
imprisonment of at least two years



Money laundering
• Criminal Code, s. 462.31

• Everyone commits an offence who uses, transfers the possession of, sends or 
delivers to any person or place, transports, transmits, alters, disposes of or 
otherwise deals with, in any manner and by any means, any property or any 
proceeds of any property with the intent to conceal or convert that property or 
those proceeds, knowing or believing that all or part of that property or those 
proceeds was obtained or derived directly or indirectly as a result of: 

(a) the commission in Canada of a designated offence; or

(b) an act or omission that, if it had occurred in Canada, would have constituted a 
designated offence

• Tax evasion is a “designated offence”



Tax advisor risks
• Criminal law concepts

• Offence of counseling (procuring, soliciting or inciting)

• Conspiracy (agreement between two or more people to commit an 
indictable offence)

• Offence to aid (assist) or abet (encourage) a person in the commission of 
an offence

• Wilful blindness



Advisor penalties
• Section 163.2 of the Act imposes “third party civil penalty rules”

• Penalties on tax practitioners who cause others to misrepresent their 
tax liabilities



Advisor penalties
• “Planner penalty” – s. 163.2(2) 

• Provides for a penalty on a person who makes, furnishes, participates in the 
making of, or causes another person to make or furnish a statement that the 
person knows, or would reasonably be expected to know but for circumstances 
amounting to culpable conduct, is a false statement that could be used by another 
person for a purpose of the ITA

• Minimum penalty of $1,000

• But, where the false statement is made in the course of a planning activity, 
the penalty may be as large as the “gross entitlement” of the planning 
activity



Advisor penalties
• “Preparer penalty” – 163.2(4)

• Provides for a penalty on a person who makes, or participates in, assents to, or 
acquiesces in the making of a statement to, by or on behalf of another person that 
the person knows, or would reasonably be expected to know but for 
circumstances amounting to culpable conduct, is a false statement that could be 
used by or on behalf of the other person for a purpose of the ITA

• Minimum penalty of $1,000

• Can be as large as the “planner penalty” or $100,000 and the person's gross 
compensation, whichever is less



Importance of information 
gathering to the CRA

• Audit = information gathering 

• Can result in reassessment of tax, penalties, interest

• More serious risks for clients:

• Audit can become investigation 

• Investigation can become prosecution 

• Prosecution can become conviction 

• Conviction can become jail 



LOTA
• British Columbia’s Land Owner Transparency Act

• Will compel disclosure of and make available very extensive 
ownership information 

• Penalties for non-compliance 

• Law passed but not yet in force – was expected Spring 2020 but 
delayed

• Unknown when it will come into force



LOTA
• Will become a significant source of information for CRA

• Will likely result in audit and enforcement actions 

• Believe interesting legal challenges available to challenge LOTA 

• For more details on LOTA, see our blog post: 
https://www.thor.ca/blog/2019/05/tax-evasion-money-laundering-
bc-real-estate-and-the-proposed-land-owner-transparency-act/

https://www.thor.ca/blog/2019/05/tax-evasion-money-laundering-bc-real-estate-and-the-proposed-land-owner-transparency-act/


Police Snitch line

Audit

“J5”: Australia, 
UK, US, 

Netherlands, 
CanadaLOTA

Public data
Info leaks, 

e.g. Panama Papers

Electronic
Fund Transfers

FINTRAC

Treaty info 
sharing, 

CRS CRA



Caution to tax advisors
• Know your client

• Know the purpose of the plan/deal

• Is there a true commercial purpose?

• Know the source of the money



Caution to tax advisors
• Providing information to CRA may be helpful or harmful to clients

• To what extent must you – or should you – provide information?

• Considerations:

• Duties to client

• Legal obligations

• Professional obligations

• Protection of privilege and confidentiality 

• Do not become an instrument or dupe of what might be a client’s bad ideas

• Duty to uphold the law and professional obligations override client’s wishes and 
instructions 



Protecting client during CRA audit
• Risk: an audit can become a criminal investigation

• If auditor believes there may be criminal activity, can refer to 
Criminal Investigations Division (“CID”) 

• Information gathered by auditor transferred to CID

• CID reviews all GST audits where gross negligence penalties 
imposed to determine whether to investigate



Protecting client during CRA audit
• CRA request for information – questions to consider

• Who is the request addressed to?

• E.g. individual client, corporate entity, third party, accountant

• Purpose? 

• Is it a request or a demand? 

• If a demand, what is the legal basis? 

• E.g. Income Tax Act provisions: 231.1, 231.2, 231.6 (see next slide)

• Is the demand valid? 

• Possible to challenge in court



Protecting client during CRA audit
• Understanding the limits of CRA’s audit powers

• 231.1: Inspect books and records of taxpayer

• Power to require taxpayer to answer questions may be limited: Cameco 
Corp., 2019 FCA 67

• 231.2: Require any person to provide information and documents

• 231.6: Require a person to provide foreign-based information

• Requirements can be issued “for any purpose related to the administration 
or enforcement of this Act”

• However, cannot be used where criminal investigation is the predominant 
purpose – R. v. Jarvis, 2002 SCC 73



Protecting client during CRA audit
• Roofmart Ontario Inc. v. Canada (National Revenue), 2020 FCA 85

• CRA applied for and granted an “unnamed person requirement” (s. 231.2(3) 
ITA)

• requires third party to disclose information relating to unnamed person(s)

• judge must be satisfied that person or group is ascertainable and, the 
requirement is made to verify compliance by the person with the ITA

• Evidence that ITA compliance a problem in residential construction sector  

• Requirement compelled Roofmart to provide customer names, contact 
information, transaction/invoice details, bank account information



Protecting client during CRA audit
• Roofmart appealed against order granting application

• Federal Court of Appeal held: 

• Not relevant that information might be available from another source 

• “Size of the request” is not relevant - question is whether group is 
ascertainable 

• Irrelevant that scope of the requirement “may inadvertently sweep in” 
some customers “who may be of no interest to the Minister”

• “This argument would, if given effect, sterilize the Minister’s ability to do 
horizontal or sector wide assessments of tax compliance”



Protecting client during CRA audit
• Roofmart (cont’d)

• Court rejected argument that Minister was required to show there is an 
ongoing audit 

• “a pending or existing tax audit of a particular individual is not a 
precondition to the exercise of the power under s. 231.2(3)”



Protecting client during CRA audit
• Best practices

• Not all information requested is required to be provided

• Consider risks/benefits before providing information 

• i.e. will it help client or send client to jail? 

• Communicate in writing

• Oral interviews not required: Cameco Corp., 2019 FCA 67

• Claim protection of solicitor-client privilege if applicable

• Consider seeking legal advice



Protecting client during investigation
• High stakes

• CRA alleges criminal wrongdoing and gathers information to prove it

• CRA makes “recommendation” to Public Prosecution Service of Canada 
(“PPSC”) re: laying of charges

• PPSC decides whether to charge

• If charged, there can be a prosecution



Protecting client during investigation
• Search warrant

• Gives the CRA legal right to enter a premises and seize items

• Particular address and date/time of entry

• Specific list of items to be seized, e.g. paper documents and computers

• Ability to seize items not specifically listed (s. 489 Criminal Code)



Protecting client during investigation
• Request for interview

• CRA often requests “voluntary cooperation” with investigation

• No legal obligation to participate

• Advisor might become witness against client during prosecution

• Consider: 

• Professional duties of confidentiality

• Client instructions re: disclosure

• Best interests of client

• If advisor gives information, and if possibly a witness, is there a conflict 
of interest?



Protecting client during investigation
• Best practices 

• When search warrant executed: 

• Notify client immediately

• Suggest the client get legal advice

• If uncertain about your rights/obligations, get your own legal 
advice



Protecting client during investigation
• Don’t throw client under the bus!

• Do not give more information than required

• Claim protection of solicitor-client privilege if applicable

• Do not participate in interview or answer any questions if not required 
by law to do so

• This includes questions that may seem innocuous

• E.g. Whose handwriting is this? Who gives you instructions? 



Potential traps and pitfalls
• Conflict of interest with client

• Professional advisor vs. witness

• Taking a position without client instructions

• Sharing client information, resulting in potential loss of privilege and 
confidentiality, without client instructions

• Not anticipating and not advising client of all possible consequences 
and risks

• E.g. This audit might turn into a criminal investigation. How should we 
proceed? 



Final thoughts
• CRA is often in adversarial relationship with taxpayer

• There is a duty to protect client interests

• E.g. confidentiality, privilege

• It is sometimes necessary to say “no” to the CRA

• Giving CRA everything they want is not always the best strategy

• If unsure what your obligations are, consider seeking advice



Questions?
If we are unable to address your question during the webinar, we encourage 
you to contact us: 

Greg DelBigio, Q.C.
gdelbigio@thor.ca

604-602-4266
416-864-0829

Jennifer Flood
jflood@thor.ca
604-602-4220
416-864-0829



181 Bay Street, Suite 3300
Toronto, ON, Canada M5J 2T3

416-864-0829  Phone
416-864-1106  Fax

@ThorTax

595 Burrard Street, Suite 2700
Vancouver, BC, Canada V7X 1J2

604-689-1261  Phone
604-688-4711  Fax
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thor.ca


	Managing risk and protecting interests (your own and your client’s) during CRA audits and criminal investigations ��Greg DelBigio, Q.C.�Jennifer Flood��June 25, 2020
	About us
	About us
	New climate within the CRA
	New climate within the CRA
	New climate within the CRA
	Current status of CRA
	Current status of CRA
	Current status of CRA
	What we are seeing…
	What we are seeing…
	A multitude of risks
	Tax evasion
	Tax evasion
	Tax evasion
	Tax evasion
	Fraud
	Money laundering
	Tax advisor risks
	Advisor penalties
	Advisor penalties
	Advisor penalties
	Importance of information gathering to the CRA
	LOTA
	LOTA
	Slide Number 26
	Caution to tax advisors
	Caution to tax advisors
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during CRA audit
	Protecting client during investigation
	Protecting client during investigation
	Protecting client during investigation
	Protecting client during investigation
	Protecting client during investigation
	Potential traps and pitfalls
	Final thoughts
	Questions?
	Slide Number 44

