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On	June	13,	2008,	Boyle	J	of	the	Tax	Court	of	Canada	allowed	an	appeal	by	the	
Bureau	of	Broadcast	Measurement	Canada	(BBM)	from	a	reassessment	by	the	min-
ister	of	national	revenue	of	its	1996	taxation	year.	The	minister	had	disallowed	the	
exemption	from	part	i	tax	provided	by	paragraph	149(1)(l)	of	the	income	Tax	Act.1	
This	decision	follows	the	previous	case	law	on	this	topic	and	confirms	that	an	organ-
ization	can	be	considered	a	non-profit	organization	pursuant	to	paragraph	149(1)(l)	
even	 if	 its	operations	are	related	 to	 the	commercial	activities	of	 its	members.	As	
well,	 the	 court	 confirmed	 that	 a	non-profit	organization	need	not	have	 a	public	
purpose	to	qualify	for	the	exemption	and	refused	to	read	such	a	requirement	into	
paragraph	149(1)(l).
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The facts
BBM	is	a	non-share	capital	corporation	incorporated	by	letters	patent	in	1945	pursu-
ant	to	the	Canada	Corporations	Act.2	it	was	established	as	a	research	organization	
by	representatives	of	the	radio	and	television	broadcasting	industry,	together	with	
various	advertisers	and	advertising	agencies.	in	general	terms,	BBM	was	created	to	
conduct	surveys	of	the	Canadian	public	regarding	their	television	viewing	and	radio	
listening	habits,	and	to	provide	impartial,	high-quality,	and	reliable	audience	esti-
mates	to	its	members.	More	particularly,	the	letters	patent	describe	the	purposes	
and	objects	of	BBM	as	follows:

(a)	 to	 design	 and	 conduct	 surveys,	 to	 assemble	 statistical	 and	 other	 data,	 to	 do	
marketing	research	and	other	studies	relating	to	radio	and	television	broadcasting	and	
other	forms	of	advertising	media	and	particularly	relating	to	the	number,	distribution	
and	listening,	viewing	and	reading	habits	of	persons	who	are	or	may	be	listening	to	or	
viewing	programs	of	the	various	radio	and	television	broadcasting	stations	or	who	are	
exposed	to	or	may	be	influenced	by	other	forms	of	advertising	media	at	different	times	
and	from	time	to	time;

(b)	 to	prepare	reports,	charts	and	other	forms	of	information	based	on	surveys	and	
statistical	and	other	data	assembled	as	aforesaid	and	to	print,	publish	and	distribute	the	
same	to	members.3

BBM’s	letters	patent	also	provide	that	its	business	shall	be	carried	on	without	pecuni-
ary	gain	to	its	members	and	that	any	profits	or	other	accretions	to	it	shall	be	used	in	
promoting	its	objects.

BBM	 has	 both	 voting	 and	 non-voting	 members.	 its	 voting	 members	 make	 up	
three	classes:	public	and	private	radio	and	television	broadcasters,	advertisers,	and	
advertising	agencies.	Non-voting	members	include	government	agencies	and	de-
partments	 (including	 Statistics	 Canada	 and	 the	 Canadian	 Radio-television	 and	
Telecommunications	Commission),	and	colleges	and	universities.	BBM’s	survey	in-
formation	is	available	only	to	its	members;	no	other	persons	or	entities	can	purchase	
or	otherwise	obtain	direct	access	to	this	information.	Many	members	use	BBM’s	survey	
data	to	make	programming	and	program	creation	decisions,	while	others	use	it	for	
public	policy	and	research	purposes.

BBM’s	income	is	derived	solely	from	its	members.	Membership	fees	are	established	
annually	on	an	anticipated	cost-recovery	basis	as	determined	by	the	organization’s	
budget	for	the	particular	year.

in	its	annual	tax	filings,	BBM	claimed	exemption	from	tax	under	part	i	of	the	Act,	
pursuant	to	paragraph	149(1)(l).	The	minister	sought	to	deny	the	exemption	on	the	
basis	 that	 BBM’s	 purpose	 was	 related	 to	 the	 commercial	 business	 activities	 of	 its	

	 2	 RSC	1970,	c.	C-32,	as	amended.

	 3	 BBM Canada ( formerly BBM Bureau of Measurement) v. The Queen,	2008	DTC	4129,	at	
paragraph	10	(TCC).
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members	and,	therefore,	BBM	did	not	meet	the	non-profit	entity	requirement	set	
out	in	the	statute.

The decision
Boyle	J	held	that	BBM	was	a	non-profit	entity	under	paragraph	149(1)(l).	That	para-
graph	reads	as	follows:

149(1)	No	tax	is	payable	under	this	Part	on	the	taxable	income	of	a	person	for	a	
period	when	that	person	was	.	.	.

(l)	 a	club,	society	or	association	that,	in	the	opinion	of	the	Minister,	was	not	a	
charity	within	the	meaning	assigned	by	subsection	149.1(1)	and	that	was	organized	
and	operated	exclusively	for	social	welfare,	civic	improvement,	pleasure	or	recrea-
tion	or	for	any	other	purpose	except	profit,	no	part	of	the	income	of	which	was	
payable	to,	or	was	otherwise	available	for	the	personal	benefit	of,	any	proprietor,	
member	or	shareholder	thereof	unless	the	proprietor,	member	or	shareholder	was	
a	club,	society	or	association	the	primary	purpose	and	function	of	which	was	the	
promotion	of	amateur	athletics	in	Canada.

The	parties	agreed	that	BBM	met	the	first	part	of	the	test;	that	is,	in	the	opinion	
of	the	minister,	it	was	not	a	charity	within	the	meaning	of	subsection	149.1(1).	The	
parties	also	agreed	that	no	part	of	the	income	of	BBM	was	available	for	distribution	
to	its	members.	The	point	in	dispute,	and	the	crux	of	the	court’s	decision,	was	the	
interpretation	of	the	phrase	“any	other	purpose	except	profit.”	BBM	argued	that	it	
met	this	requirement,	while	the	minister	disagreed.	Both	parties	agreed	that	this	
part	of	 the	 test	did	not	require	a	disjunctive	reading	of	 the	provision	and	that	 it	
should	not	be	interpreted	ejusdem	generis;	however,	the	minister	argued	that	the	
phrase	“any	other	purpose	except	profit”	precluded	activities	related	to	commercial	
or	business	activities.

Relying	on	the	decisions	in	The Canadian Bar Insurance Association v. The Queen4	
and	Gulf Log Salvage Co-operative Assoc. v. Mnr,5	the	court	rejected	the	minister’s	
argument	that	the	phrase	“any	other	purpose	except	profit”	could	only	apply	to	ac-
tivities	that	were	not	related	to	any	type	of	commercial	or	business	activities,	and	
refused	to	adopt	a	new	interpretation	of	paragraph	149(1)(l).

analysis
The	 court’s	 analysis	 centres	 on	 the	 meaning	 of	 the	 word	 “profit”	 in	 paragraph	
149(1)(l).	Essentially,	the	court	considered	two	main	issues	regarding	the	meaning	
to	be	applied	to	this	term	in	this	context:

	 1.	 whether	“any	other	purpose	except	profit”	means	for	a	non-commercial	or	
non-business	purpose;	and

	 4	 99	DTC	653;	[1999]	2	CTC	2833	(TCC)	(herein	referred	to	as	“CBIA”).

	 5	 60	DTC	239;	(1960),	24	Tax	ABC	139.
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	 2.	 whether	the	phrase	“any	other	purpose	except	profit”	should	be	given	a	new	
and	different	interpretation	such	that	a	public	purpose	requirement	should	
be	read	into	the	meaning	of	this	phrase.

The	court	also	briefly	commented	on	the	application	of	the	Canada	Revenue	Agency’s	
(CRA’s)	Interpretation Bulletin	iT-496,	“Non-Profit	Organizations.”6

Non-Commercial or Non-Business Purpose

On	the	question	of	a	non-commercial	or	non-business	purpose,	the	court	followed	
the	decisions	in	CBIA	and	Gulf Log Salvage.	in	the	former	case,	the	court	held	that	a	
non-profit	organization	can	carry	on	commercial	activities.	The	CBiA	admitted	to	
being	engaged	in	a	high	level	of	commercial	activity,	given	that	it	was	engaged	in	
providing	insurance	products	to	Canadian	Bar	Association	members.	However,	the	
court	held	that	a	high	level	of	commercial	activity,	in	and	of	itself,	did	not	preclude	
the	CBiA	from	claiming	status	as	a	non-profit	entity.7

in	Gulf Log Salvage,	the	association	in	question	was	a	cooperative	that	collected	
“lost	logs”	from	logging	operations	and	returned	them	to	their	rightful	owners.	its	
activities	included	the	operation	of	a	receiving	station	for	the	salvaged	logs.	The	as-
sociation’s	 shareholders	 were	 all	 persons	 interested	 in	 the	 logging	 industry.	 As	
Boyle	J	noted	in	BBM Canada,	one	of	the	purposes	for	which	Gulf	Log	Salvage	was	
established	was	to	deter	private	profiteers	from	salvaging	logs	that	were	owned	by	
mill	companies;	thus,	the	association’s	salvage	operations	were	clearly	related	to	a	
commercial	activity.8	As	in	BBM Canada,	revenue	in	the	Gulf Log Salvage	case	was	
generated	on	a	cost-recovery	basis.

The	court’s	analysis	in	BBM Canada	also	relied	on	the	common	dictionary	defini-
tions	of	the	word	“profit.”	Boyle	J	found	that	these	definitions	do	not	require	that	a	
gain	be	from	an	activity	related	to	commerce	or	business.9	He	also	noted	the	con-
sistent	interpretation	of	the	word	“profit”	by	the	courts	as	meaning	“the	difference	
between	 the	 receipts	 in	a	period	and	 the	expenditures	 laid	out	 to	earn	 those	 re-
ceipts.”10	in	terms	of	the	meaning	of	a	“non-business”	purpose,	he	looked	to	the	
meaning	of	the	term	“business”	and	noted	that	for	the	purposes	of	the	Act,	a	busi-
ness	is	defined	very	broadly	to	mean	“an	undertaking	of	any	kind	whatever.”11

Boyle	J	was	critical	of	the	minister’s	arguments	in	this	context	and	noted:

i	am	unable	to	give	profit	the	strained	and	unnatural	meaning	advanced	by	the	Crown	
when	 (i)	there	 is	 no	 ambiguity	 or	 inconsistency	 in	 the	 language	 used,	 (ii)	to	 do	 so	

	 6	 Interpretation Bulletin	iT-496,	“Non-Profit	Organizations,”	February	18,	1983.

	 7	 Supra	note	4,	at	paragraph	41.

	 8	 Supra	note	3,	at	paragraph	33.

	 9	 ibid.,	at	paragraph	23.

	 10	 ibid.,	at	paragraph	24.

	 11	 BBM Canada,	supra	note	3,	at	paragraph	26,	citing	subsection	248(1),	the	definition	of	“business.”
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would	be	contextually	inappropriate,	and	(iii)	the	language	used	is	capable	of	a	reason-
able	application	based	on	its	ordinarily	understood	meaning	as	is	evidenced	by	such	
cases	as	Canadian Bar Insurance Association	and	Gulf Log Salvage.12

Rejection of a Requirement for a Public Purpose

Although	the	minister	agreed	with	BBM	that	the	phrase	“any	other	purpose	except	
profit”	 should	not	be	 interpreted	ejusdem	generis—that	 is,	 the	meaning	of	 “any	
other	purpose”	should	not	be	restricted	by	the	reference	to	specific	purposes	pre-
ceding	this	phrase	(“social	welfare,	civic	improvement,	pleasure	or	recreation”)—
he	questioned	why	the	Act	should	provide	an	exemption	from	tax	for	a	non-profit	
entity	whose	purpose	is	related	to	the	commercial	or	business	activities	of	its	mem-
bers.	The	Crown	argued	 that	a	public	purpose	 requirement	 should	be	 read	 into	
paragraph	149(1)(l);	however,	the	court	firmly	rejected	this	argument,	stating	that	
the	language	of	paragraph	149(1)(l)	is	neither	ambiguous,	inconsistent,	nor	unclear.	
Moreover,	Boyle	J	said:

i	am	unable	to	read	a	public	purpose	requirement	into	the	provision	that	is	not	there.	
if	the	tax	authorities	are	unable	or	unwilling	to	persuade	the	Department	of	Finance	
to	propose	a	legislative	change	to	Parliament,	it	should	not	come	looking	to	this	Court	
hoping	 that,	 in	 the	 guise	 of	 interpretation,	 this	 Court	 will	 usurp	 Parliament’s	 sole	
jurisdiction	to	write	the	law.

The	 Supreme	 Court	 of	 Canada	 consistently	 cautions	 against	 courts,	 under	 the	
guise	 of	 statutory	 interpretation,	 relying	 on	 or	 developing	 unexpressed	 notions	 of	
policy	or	principle	when	called	upon	to	apply	provisions	of	the	Income Tax Act.	To	do	
so	would	lead	to	intolerable	uncertainty	in	the	application	of	the	Act	and	should	be	left	
to	Parliament.13

Boyle	J	went	even	further	on	this	point,	noting	that	this	type	of	test,	also	referred	
to	as	a	“destination	of	funds	test,”	was	rejected	in	the	context	of	a	charitable	organ-
ization	in	Earth Fund/Fond Pour la Terre v. Mnr14	and	also	in	Otineka Development 
Corporation Limited et al. v. The Queen,15	in	discerning	qualifying	purposes	of	non-
profit	entities.	in	Otineka,	the	Pas	indian	Band	incorporated	an	entity	for	the	purpose	
of	owning	and	operating	a	shopping	mall	on	a	reserve.	in	rejecting	the	appellant’s	
argument	 that	 the	 corporation	qualified	 as	 a	non-profit	 corporation	pursuant	 to	
paragraph	149(1)(l),	the	court	stated:

The	fact	that	their	profits,	when	distributed	to	the	band,	whether	by	way	of	dividend	
or	as	a	“contribution,”	might	ultimately	be	used	for	the	social	or	civic	welfare	of	the	
band	does	not	mean	that	the	corporate	objectives	and	operations	are	something	other	

	 12	 ibid.,	at	paragraph	35.

	 13	 ibid.,	at	paragraphs	36-37.

	 14	 2003	DTC	5016;	[2003]	2	CTC	10	(FCA).

	 15	 94	DTC	1234;	[1994]	1	CTC	2424	(TCC).
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than	what	they	obviously	are,	the	pursuit	of	profit,	however	worthy	may	be	the	ultimate	
use	to	which	that	profit	is	put.16

in	Otineka,	the	appellant	tried	to	argue	that	since	the	profits	of	the	corporation	would	
be	applied	for	a	“social	or	civic	welfare”	purpose,	the	corporation	came	within	the	
definition	in	paragraph	149(1)(l).	That	the	profits	would	be	applied	in	this	manner	
was	not	sufficient	for	the	purposes	of	meeting	the	test;	rather,	the	corporation	would	
have	had	to	show	that	it	had	been	organized	and	operated	for	these	purposes.

in	Earth Fund,	an	organization	established	to	carry	on	lotteries	appealed	the	re-
fusal	of	the	CRA	to	register	it	as	a	charity.	The	appellant	argued	that	it	qualified	as	a	
private	foundation	pursuant	to	the	Act	because	it	intended	to	donate	all	proceeds	to	
charity.	in	reasoning	similar	to	that	found	in	Otineka,	the	court	held:

By	contrast,	the	appellant	proposes	to	do	nothing	except	market	and	sell	lottery	tickets	
in	a	manifestly	commercial	arrangement	that	will,	 if	all	goes	as	planned,	result	 in	a	
profit	that	will	be	donated,	i	assume,	to	qualified	donees.	The	appellant	is	in	exactly	
the	same	position	as	any	commercial	enterprise	that	commits	itself	to	apply	its	profits	
to	charitable	causes.	Such	a	commitment,	by	itself,	does	not	derogate	from	the	com-
mercial	nature	of	the	activity	that	generates	the	profit.	Given	the	particular	facts	of	
this	case,	the	Minister	was	justified	in	concluding	that	the	appellant’s	proposed	lottery	
operation	would	be	a	business	of	the	appellant	that	is	not	a	“related	business,”	and	thus	
would	not	qualify	as	a	charitable	activity.17

On	the	public	purpose	issue,	the	minister	even	went	so	far	as	to	argue	that	BBM	
found	itself	subject	to	part	i	tax	under	the	Act	only	because	it	chose	to	budget	on	
an	anticipated	cost-recovery	basis.	The	minister	argued	that	if	BBM	could	ensure	
that	it	was	operating	on	an	exact	cost-recovery	basis,	effectively	recouping	costs	on	
arrears	or	on	a	loss	basis,	it	would	not	incur	any	part	i	tax,	even	without	the	para-
graph	149(1)(l)	exemption.	This	bizarre	argument	appears	to	have	further	defeated	
the	minister’s	position	on	this	point:

i	do	not	see	how	this	observation	helps	the	Crown’s	position.	To	some	extent	it	under-
scores	why	the	Court	should	not	be	attracted	to	the	Crown’s	position	that	the	Court	
should	undertake	or	mandate	a	significant	revision	of	how	the	non-profit	organization	
exemption	has	been	applied	over	the	last	90	years	by	the	Canadian	revenue	authorities	
and	tax	courts.	The	Crown’s	suggestion	 is	 that	 the	Court	should	take	a	whole	new	
approach	even	though	it	would	make	little	if	any	difference	to	the	Appellant	or	to	the	
non-profit	sector	if	they	just	do	their	budgeting	and	accounting	differently.18

Finally,	Boyle	J	noted	the	existence	of	numerous	well-known	and	long-accepted	
non-profit	organizations	whose	purpose	is	private	in	nature	or	whose	interests	are	not	

	 16	 ibid.,	at	1237;	2428.

	 17	 Supra	note	14,	at	paragraph	31.

	 18	 BBM Canada,	supra	note	3,	at	paragraph	39.
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geared	toward	the	public,	including	golf	clubs,	sports	clubs,	social	and	dining	clubs,	
condominium	corporations,	homeowners	associations,	and	advocacy	organizations.

IT-496: “Non-Profit Organizations”

Paragraph	1	of	iT-496	sets	out	the	following	list	of	activities	that,	in	the	CRA’s	view,	
might	indicate	that	an	organization	is	carrying	on	a	trade	or	business:

(a)	 [the	organization]	is	a	trade	or	business	in	the	ordinary	meaning,	that	is,	it	is	
operated	in	a	normal	commercial	manner;

(b)	 its	goods	or	services	are	not	restricted	to	members	and	their	guests;
(c)	 it	is	operated	on	a	profit	basis	rather	than	a	cost	recovery	basis;	or
(d)	 it	is	operated	in	competition	with	taxable	entities	carrying	on	the	same	trade	or	

business.

Boyle	J	noted	the	need	for	caution	in	determining	whether	BBM	conducted	its	
operations	in	a	normal	commercial	manner.19	The	Crown	had	emphasized	that	BBM	
had	produced	several	internal	reports	and	memorandums	that	stressed	the	need	to	
create	a	business	environment	and	to	conduct	its	activities	in	a	business-like	manner.	
However,	the	court	did	not	find	that	this	put	BBM	offside	the	paragraph	149(1)(l)	
test:

This	is	the	language	of	strategic	planning	reports	and	action	plans.	More	recently	the	
phrase	“accountable	to	our	stakeholders”	would	be	expected	to	be	used.	This	is	not	
language	that	is	unique	to	business	or	commerce.	indeed,	businesses	rarely	need	to	be	
reminded	to	be	business-like	in	their	practices.	This	is	the	language	of	government	
departments	and	agencies	as	well	as	court	administrators.	it	is	the	public	sector,	govern-
ments	and	quasi-governments,	and	the	non-profit	and	charitable	sectors	that	need	to	
be	reminded	they	should	be	business-like	in	their	operations	and	delivery	of	services.

The	operations	of	not-for-profit	 entities	 like	 BBM	 lack	 a	 significant	 attribute	of	
commercial	businesses.	There	is	no	opportunity	for	their	shareholders,	members	or	
controlling	persons	to	benefit	financially	by	way	of	profits,	distributions,	unrestricted	
salaries,	capital	appreciation	of	the	undertaking	or	its	assets,	or	in	similar	fashion.20

Conclusion
if	the	minister	was	intent	on	seeking	a	change	to	the	interpretation	of	the	test	in	
paragraph	149(1)(l),	it	is	hard	to	imagine	why	this	case	was	chosen	to	spearhead	this	
change.	Given	the	decision	in	CBIA,	the	minister	faced	a	losing	battle.	in	terms	of	
BBM’s	activities	being	related	to	the	commercial	activities	of	its	members,	as	noted	
earlier,	a	portion	of	BBM’s	membership	comprised	non-commercial	entities.	Gov-
ernment	agencies,	universities,	and	the	 like	can	hardly	be	said	 to	be	carrying	on	
commercial	activities.	in	contrast,	the	CBiA	sold	insurance	to	its	members,	an	activ-
ity	that	is	on	its	face	purely	commercial.	Since	the	Tax	Court	had	been	prepared	to	

	 19	 ibid.,	at	paragraph	52.

	 20	 ibid.,	at	paragraphs	52-53.
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allow	the	CBiA	to	directly	carry	on	a	commercial	activity	without	affecting	its	status,	
it	would	have	been	a	stunning	reversal	for	the	court	to	conclude	that	activities	that	
were	merely	related	to	a	commercial	enterprise	were	sufficient	for	BBM	to	lose	its	
“not-for-profit”	characterization.	This	decision	is	a	welcome	clarification	and	con-
firmation	that	consideration	of	commercial	activities	and	a	public	purpose	have	no	
bearing	on	meeting	the	test	set	out	in	paragraph	149(1)(l)	of	the	Act.	We	understand	
that	the	Crown	has	not	appealed	this	decision.

Amanda	Stacey

Transfer PriCing
GlaxoSmithKline Inc. v. The Queen
2008 TCC 324

Keywords: arm’s-leNgth traNsactioNs n cross-border n iNtercompaNy traNsactioNs n 

iNterNatioNal taxatioN n oecd n traNsfer priciNg

GlaxoSmithKline	is	noteworthy	because	it	is	one	of	a	handful	of	cases	that	consider	
the	now-repealed	transfer-pricing	rule	in	subsection	69(2).21

The	issue	in	GlaxoSmithKline	was	whether	certain	amounts	paid	by	the	taxpayer	
to	a	related	non-resident	company	could	be	considered	reasonable	in	the	circum-
stances	had	the	parties	been	dealing	at	arm’s	length.	The	Tax	Court	found	that	the	
payments	were	unreasonable.	While	this	conclusion	was	based	on	the	interpretation	
of	a	provision	that	was	repealed	over	10	years	ago,	it	is	almost	certain	that	some	of	
the	principles	adopted	by	the	court	will	be	relevant	to	applying	the	current	transfer-
pricing	rule	in	section	247,	which	replaced	subsection	69(2).

The	taxpayer	in	GlaxoSmithKline	was	a	wholly	owned	subsidiary	of	Glaxo	Group	
Limited	(“Ukco”),	which	in	turn	was	a	wholly	owned	subsidiary	of	Glaxo	Holdings	
PLC,	the	Uk	public	parent	of	the	Glaxo	group	of	companies.	in	the	years	at	issue,	
the	Glaxo	group	carried	out	research,	development,	manufacturing,	and	distribu-
tion	of	pharmaceutical	products	throughout	the	world.	One	of	those	products	was	
ranitidine,	 which	 is	 the	 active	 pharmaceutical	 ingredient	 in	 a	 drug	 used	 to	 treat	
stomach	ulcers,	better	known	by	the	brand	name	Zantac.

The	taxpayer	entered	into	two	agreements	with	members	of	the	Glaxo	group	
which	together	allowed	the	taxpayer	to	sell	Zantac	in	Canada.	One	agreement	was	
a	licensing	arrangement	with	Ukco,	which,	in	consideration	for	a	royalty,	permitted	
the	taxpayer	to	sell	product,	use	Glaxo	group	trademarks	(including	Zantac),	and	
purchase	raw	materials	 (including	ranitidine)	 from	a	Glaxo	group	company.	The	

	 21	 Two	other	cases	have	also	considered	this	rule:	Indalex Limited v. The Queen,	88	DTC	6053;	
[1988]	1	CTC	60	(FCA);	and	Safety Boss Limited v. The Queen,	2000	DTC	1767;	[2000]	3	CTC	
2497	(TCC).	
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other	agreement	was	a	supply	agreement	between	the	taxpayer	and	a	Swiss	subsidi-
ary	of	Ukco	(“Swissco”),	which	gave	the	taxpayer	the	right	to	purchase	ranitidine	
from	Swissco	at	a	price	established	by	Glaxo	Holdings	PLC.

Swissco	purchased	the	ranitidine	that	it	sold	to	the	taxpayer	from	a	Singapore	
subsidiary	of	Ukco,	which	was	one	of	two	Glaxo	group	companies	that	manufac-
tured	ranitidine.	The	profits	earned	by	Swissco	and	the	Singapore	company	were	
not	liable	to	tax	at	a	significant	rate.22

in	the	four	taxation	years	at	issue	(1990	to	1993),	the	taxpayer	paid	to	Swissco	
between	$1,500	and	$1,650	per	kilogram	of	ranitidine.	During	the	same	period,	two	
generic	manufacturers	(Apotex	and	Novopharm)	purchased	ranitidine	from	third-
party	manufacturers	at	prices	ranging	from	$195	to	$300	per	kilogram.

in	light	of	the	difference	between	the	amounts	paid	for	ranitidine	by	the	taxpayer	
in	comparison	with	those	paid	by	its	generic	competitors,	it	is	no	surprise	that	the	
minister	challenged	the	price	paid	by	the	taxpayer.	in	the	result,	the	minister	as-
sessed	the	taxpayer	on	the	basis	that	the	amounts	paid	to	Swissco	in	excess	of	the	
prices	paid	by	the	generic	competitors	were	unreasonable	and	therefore	not	deduct-
ible	by	reason	of	subsection	69(2).	The	minister	also	assessed	the	taxpayer	for	failing	
to	 withhold	 dividend	 withholding	 tax	 under	 part	xiii	 in	 respect	 of	 the	 excessive	
amounts	(reduced	to	10	percent	under	the	Canada-Uk	tax	convention),23	relying	on	
subsection	56(2)	and	paragraph	214(3)(a)	on	the	basis	that	Ukco	directed	or	con-
curred	in	the	taxpayer’s	payment	of	the	amounts	to	Swissco.

in	the	Tax	Court,	the	taxpayer	argued	that	the	purchase	price	paid	to	Swissco	
under	the	supply	agreement	had	to	be	considered	having	regard	to	the	benefits	that	
the	taxpayer	received	pursuant	to	the	licensing	agreement	(these	two	agreements	
together	comprising	the	relevant	circumstances).	On	this	basis,	the	taxpayer	argued	
that	the	price	paid	to	Swissco	was	comparable	with	that	paid	by	arm’s-length	licen-
sees	in	Europe	under	similar	arrangements.	The	taxpayer	also	argued	that	prices	paid	
by	its	generic	competitors	were	not	comparable	because	the	ranitidine	purchased	by	
the	generics	was	not	manufactured	to	Glaxo	group	quality	standards.

The	court	rejected	the	taxpayer’s	arguments	and	upheld	the	minister’s	assessments	
(part	i	and	part	xiii)	save	for	modest	adjustments	to	reflect	the	fact	that	the	ranitidine	
purchased	by	the	taxpayer	was	“granulated,”	unlike	that	purchased	by	the	generics.	
The	part	xiii	analysis	is	interesting	and	merits	a	careful	read,	as	does	the	court’s	dis-
cussion	of	the	evidence	in	connection	with	assessing	whether	the	other	transactions	
were	comparable.	However,	the	real	significance	of	the	case	lies	in	the	court’s	for-
mulation	and	application	of	principles	in	relation	to	subsection	69(2).

	 22	 Swissco	was	subject	to	tax	on	a	minimum	profit	of	4	percent,	while	the	Singapore	company	was	
eligible	for	a	tax	holiday	for	three	of	the	four	years	in	question,	and	was	subject	to	tax	in	
Singapore	at	a	rate	of	10	percent	in	the	fourth	year.	

	 23	 The	Convention	Between	Canada	and	the	United	kingdom	of	Great	Britain	and	Northern	
ireland	for	the	Avoidance	of	Double	Taxation	and	the	Prevention	of	Fiscal	Evasion	with	
Respect	to	Taxes	on	income	and	Capital	Gains,	signed	at	London	on	September	8,	1978,	as	
amended	by	the	protocols	signed	on	April	15,	1980,	October	16,	1985,	and	May	7,	2003.
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Subsection	69(2)	read	as	follows:

(2)	 Where	a	taxpayer	has	paid	or	agreed	to	pay	to	a	non-resident	person	with	whom	
the	taxpayer	was	not	dealing	at	arm’s	length	as	price,	rental,	royalty	or	other	payment	
for	or	for	the	use	or	reproduction	of	any	property,	or	as	consideration	for	the	carriage	
of	goods	or	passengers	or	for	other	services,	an	amount	greater	than	the	amount	(in	
this	subsection	referred	to	as	“the	reasonable	amount”)	that	would	have	been	reasonable	
in	the	circumstances	if	the	non-resident	person	and	the	taxpayer	had	been	dealing	at	
arm’s	length,	the	reasonable	amount	shall,	for	the	purpose	of	computing	the	taxpayer’s	
income	under	this	Part,	be	deemed	to	have	been	the	amount	that	was	paid	or	is	pay-
able	therefor.

in	the	course	of	its	analysis	of	this	provision,	the	court	relied	on	two	propositions:	
(1)	the	transfer-pricing	methods	espoused	in	the	transfer-pricing	guidelines	of	the	
Organisation	for	Economic	Co-operation	and	Development	(OECD)	apply;24	and	
(2)	the	impugned	transactions	must	be	analyzed	on	a	stand-alone	basis	without	re-
gard	to	related	transactions.

in	the	court’s	view,	applying	the	OECD	transfer-pricing	guidelines	and	adopting	
the	 methods	 and	 hierarchy	 of	 methods	 in	 those	 guidelines	 (specifically,	 that	 the	
“comparable	 uncontrolled	 price”	 method	 is	 preferred)	 was	 appropriate	 because	
subsection	69(2)	was	“analogous	to	Article	9(1)	of	the	OECD Model Double Taxation 
Convention on Income and Capital.”25	Article	9(1)	of	the	OECD	model	convention26	
deals	with	transactions	between	associated	enterprises,	and	the	guidelines	set	out	the	
OECD’s	commentary	on	transfer-pricing	analysis	in	respect	of	such	transactions.

it	is	not	clear	for	what	reasons	the	court	thought	that	article	9(1)	of	the	OECD	
model	convention	was	analogous	to	subsection	69(2).	While	the	court	referenced	the	
fact	that	the	CRA	relies	on	the	OECD	guidelines	in	assessing	transfer-pricing	issues,	
the	court	did	not	expressly	say	that	this	was	the	reason	for	applying	it	in	this	case.

The	court	also	referred	to	a	statement	made	by	the	Federal	Court	of	Appeal	in	
SmithKline Beecham	that	it	is	“common	ground	that	the	OECD	Guidelines	inform	or	
should	inform	the	interpretation	and	application	of	subsection	69(2).”27	The	issue	in	
SmithKline Beecham	was	a	pre-trial	procedural	matter	relating	to	the	scope	of	discov-
eries.	When	the	Court	of	Appeal’s	remarks	are	read	in	context,	it	is	apparent	that	the	
court	was	referring	to	the	fact	that	it	was	common	ground	between the parties	for	
the	 purposes	 of	 that	 motion	 that	 the	 OECD	 guidelines	 were	 relevant	 to	 subsec-
tion	69(2).	The	Court	of	Appeal	was	not	considering	whether	this	proposition	is	
correct.

	 24	 Organisation	for	Economic	Co-operation	and	Development,	Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations	(Paris:	OECD)	(looseleaf ).

	 25	 GlaxoSmithKline Inc. v. The Queen,	2008	TCC	324,	at	paragraph	59.

	 26	 Organisation	for	Economic	Co-operation	and	Development,	Model Tax Convention on Income 
and on Capital: Condensed Version	(Paris:	OECD,	July	2008)	(herein	referred	to	as	“the	OECD	
model	convention”).

	 27	 SmithKline Beecham Animal Health Inc. v. Canada,	2002	FCA	229,	at	paragraph	8.
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it	remains	unanswered,	 then,	why	the	OECD	guidelines	have	any	relevance	to	
subsection	69(2).	The	guidelines,	dating	originally	from	1979	and	updated	in	1995,	
clarify	the	application	of	the	arm’s-length	standard	that	OECD	members	recommend	
to	be	used	for	tax	purposes	by	multinational	groups	and	tax	administrations.	Ac-
cording	to	the	OECD,	the	arm’s-length	concept	applies	where	“conditions	are	made	
or	imposed	between	the	two	enterprises	in	their	commercial	or	financial	relations	
which	differ	from	those	which	would	be	made	between	independent	enterprises”;28	
in	practice,	the	arm’s-length	standard	is	“generally	based	on	a	comparison	of	the	
conditions	in	a	controlled	transaction	with	the	conditions	in	transactions	between	
independent	enterprises.”29

At	first	sight,	applying	the	arm’s-length	standard	appears	to	be	different	from	
considering	whether	a	payment	is	reasonable	in	the	circumstances	had	the	parties	
been	dealing	at	arm’s	length.	The	former	demands	comparability	while	the	latter	
encompasses	 the	 nebulous	 concept	 of	 reasonable	 dealings	 between	 arm’s-length	
parties.	The	distinction	between	the	concepts	becomes	more	acute	when	one	consid-
ers	the	comments	made	by	the	Tax	Court	(Bowman,	then	TCJ)	in	Safety Boss Limited 
v. The Queen	in	connection	with	subsection	69(2):

“Reasonable”	in	section	67	is	a	somewhat	open-ended	concept	requiring	the	judge-
ment	and	common	sense	of	an	objective	and	knowledgeable	observer.	 “Reasonable	
amount”	in	subsection	69(2)	as	between	non-arm’s	length	persons,	is	essentially	de-
fined	 as	 an	 amount	 that	would	have	been	 reasonable	 in	 the	 circumstances	had	 the	
non-resident	and	the	taxpayer	been	dealing	at	arm’s	length.

if	there	is	a	difference	between	the	concepts	in	the	two	provisions	it	is	not	readily	
apparent.30

Bowman	TCJ	went	on	to	say:

There	have	been	numerous	cases	on	the	question	of	the	reasonableness	of	expenses.	
Essentially	the	determination	is	one	of	fact.	i	shall	refer	to	only	one	that	sets	out	the	
principle	and	that	has	been	 frequently	cited:	Gabco Ltd. v. M.n.r.,	68	DTC	5210.	At	
page	5216	Cattanach,	J.	said:

it	is	not	a	question	of	the	Minister	or	this	Court	substituting	its	judgment	for	
what	 is	a	reasonable	amount	to	pay,	but	rather	a	case	of	 the	Minister	or	 the	
Court	coming	to	the	conclusion	that	no	reasonable	business	man	would	have	
contracted	to	pay	such	an	amount	having	only	the	business	consideration	of	the	
appellant	in	mind.	i	do	not	think	that	in	making	the	arrangement	he	did	with	his	
brother	Robert	that	Jules	would	be	restricted	to	the	consideration	of	the	service	
of	 Robert	 to	 the	 appellant	 in	 his	 first	 three	 months	 of	 employment	 being	
strictly	commensurate	with	the	pay	he	would	receive.	i	do	think	that	Jules	was	

	 28	 Article	9	of	the	OECD	model	convention.

	 29	 Transfer Pricing Guidelines,	supra	note	24,	at	paragraph	1.15.

	 30	 Safety Boss,	supra	note	21,	at	paragraphs	27-28.
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entitled	to	have	other	considerations	present	in	his	mind	at	the	time	of	Robert’s	
engagement	such	as	future	benefits	to	the	appellant	which	he	obviously	did.31

in	short,	an	outlay	would	be	unreasonable	as	contemplated	by	subsection	69(2)	if	
one	concluded	“that	no	reasonable	business	man	would	have	contracted	to	pay	such	
an	amount	having	only	the	business	consideration	of	the	appellant	in	mind.”	The	
court	in	GlaxoSmithKline	made	no	mention	of	Safety Boss	or	any	other	case	consider-
ing	section	67	or	subsection	69(2).

While	the	train	may	have	already	left	the	station,	it	would	be	useful	to	have	some	
judicial	commentary	explaining	whether—and,	if	so,	how—the	reasonableness	con-
cept	expressed	in	Safety Boss	accords	with	the	comparison	of	controlled	transactions	
encouraged	by	the	arm’s-length	standard	in	the	OECD	guidelines.	it	is	worth	noting	
that	subsection	69(2)	and	its	statutory	predecessors	were	enacted	long	before	the	
OECD	turned	its	mind	to	transfer	pricing,32	and	one	of	the	objectives	of	the	repeal	
of	subsection	69(2)	and	the	introduction	of	section	247	was	to	“harmonize	the	stan-
dard	contained	in	section	69	of	the	Act	with	the	arm’s	length	principle	as	defined	in	
the	revised	OECD	guidelines.”33

More	 interesting	 than	 the	 interpretation	 of	 a	 long-repealed	 provision	 is	 the	
court’s	conclusion	that	the	reasonableness	of	the	taxpayer’s	purchase	of	ranitidine	
had	 to	 be	 assessed	 in	 isolation,	 without	 regard	 to	 the	 licensing	 agreement	 with	
Ukco.	That	is,	the	fact	that	the	taxpayer	paid	royalties	on	its	Zantac	sales	for	the	
right	 to	 sell	 product,	 use	 the	 Zantac	 trademark,	 and	 purchase	 ranitidine	 from	 a	
Glaxo	group	company	was	not	relevant	to	assessing	the	price	paid	by	the	taxpayer	
for	ranitidine,	notwithstanding	that	the	taxpayer	could	not	sell	Zantac	in	Canada	
without	the	licence.

This	conclusion	is	the	most	significant,	and	problematic,	aspect	of	the	case.	As	a	
matter	of	legal	principle,	the	conclusion	is	important	because	it	limits	the	“circum-
stances”	that	may	be	considered	for	the	purposes	of	subsection	69(2).	it	may	also	do	
the	same	for	the	transfer-pricing	rule	in	section	247	since	that	provision,	like	sub-
section	69(2),	 is	 silent	with	 respect	 to	whether	or	not	a	“combined”	approach	 is	
appropriate.

The	conclusion	was	also	important	to	the	outcome	of	the	case	because	it	allowed	
the	Tax	Court

n	 to	conclude	that	the	only	relevant	question	was	whether	the	cost	of	ranitidine	
was	reasonable	in	the	circumstances;

n	 to	reject	the	taxpayer’s	evidence	that	the	impugned	transactions	were	compar-
able	to	those	between	other	members	of	the	Glaxo	group	and	certain	European	

	 31	 ibid.,	at	paragraph	52.

	 32	 Subsection	17(3)	of	the	income	Tax	Act,	RSC	1952,	c.	148;	subsection	17(3)	of	the	income	Tax	
Act,	SC	1948;	and	section	23B	of	the	income	War	Tax	Act,	SC	1939,	c.	46.	The	OECD	was	
founded	in	1961.

	 33	 Canada,	Department	of	Finance,	1997	Budget,	Budget	Plan,	February	18,	1997,	203.
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ranitidine	licensees	for	the	purposes	of	applying	the	relevant	transfer-pricing	
methodologies;	and

n	 to	adopt	the	Crown’s	expert	evidence	that,	in	the	absence	of	an	appropriate	
comparable	 price,	 a	 “cost	 plus”	 method	 of	 determining	 transfer	 price	 was	
appropriate.

in	the	court’s	view,	the	Supreme	Court	of	Canada’s	decision	in	The Queen v. Singleton34	
required	that	the	taxpayer’s	ranitidine	purchases	had	to	be	assessed	independently	
from	the	licensing	agreement.

Singleton	considered	whether	interest	expense	was	deductible	under	paragraph	
20(1)(c)	in	the	context	of	several	transactions	carried	out	to	convert	non-deductible	
home	mortgage	interest	into	interest	that	satisfied	the	requirements	of	paragraph	
20(1)(c).	 in	 the	 words	 of	 the	 majority	 of	 the	 Supreme	 Court,	 “[i]n	 applying	
s.	20(1)(c)(i)	here,	 the	relevant	question	 is:	 to	what	use	were	the	borrowed	funds	
put?”35	This	is	a	very	different	question	than	that	posed	by	subsection	69(2),	which	
mandates	 an	 inquiry	 into	 the	 “circumstances”	 to	 determine	 whether	 a	 payment	
would	be	reasonable	had	the	parties	dealt	at	arm’s	length.

in	our	view,	Singleton	has	no	relevance	to	the	inquiry	under	subsection	69(2)	(or,	
for	that	matter,	section	247)	other	than	to	identify	the	result	of	a	particular	contract.	
For	example,	the	effect	of	Singleton	in	GlaxoSmithKline	is	simply	that	the	taxpayer	
paid	royalties	of	$x	to	Ukco	under	the	licensing	agreement	and	$y	to	Swissco	as	the	
purchase	price	for	ranitidine	under	the	supply	agreement.	Simply	put,	Singleton	is	
not	 authority	 for	 limiting	 the	 circumstances	 that	 one	 must	 consider	 in	 applying	
subsection	69(2)	and	therefore	should	not	provide	a	basis	for	assessing	the	ranitidine	
purchases	in	isolation.

As	noted	above,	subsection	69(2)	engages	the	judgment	and	common	sense	of	an	
objective	and	knowledgeable	observer	having	regard	to	“the	circumstances.”	in	this	
case,	the	royalties	paid	by	the	taxpayer	under	the	licensing	agreement	are	obviously	
related	to	the	taxpayer’s	purchase	of	ranitidine	since	the	taxpayer	could	sell	Zantac	
only	if	it	complied	with	the	licensing	agreement.	Therefore,	the	licensing	agreement	
should	be	considered	as	part	of	the	circumstances	relevant	to	the	analysis.	By	disre-
garding	the	licensing	agreement,	the	court	did	not	consider	all	the	circumstances—an	
omission	that	undermines	its	ultimate	conclusion	that	the	price	paid	by	the	taxpayer	
for	ranitidine	was	unreasonable.	in	our	view,	the	appropriate	question	for	the	court	
to	ask	was:	Would	a	reasonable	business	person	have	contracted	to	pay	$1,500	(or	
so)	per	kilogram	for	ranitidine	in	the	context	of	the	overall	arrangement?

On	this	point,	it	is	interesting	to	observe	that,	while	the	court	generally	adopted	
and	applied	the	OECD	guidelines,	the	court	made	no	reference	to	the	following	extract	

	 34	 [2001]	2	SCR	1046.	The	court	also	noted	that	a	similar	conclusion	was	reached	by	the	United	
States	Tax	Court	in	Bausch & Lomb Inc.,	92	TC	525	(1989).	We	understand	that	this	case	
considered	transfer-pricing	regulations	that	have	since	been	superseded.

	 35	 Singleton,	supra	note	34,	at	paragraph	32.
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from	the	guidelines,	which	speaks	to	the	possibility	of	combining	transactions	to	
determine	the	arm’s-length	price:

ideally,	in	order	to	arrive	at	the	most	precise	approximation	of	fair	market	value,	the	
arm’s	length	principle	should	be	applied	on	a	transaction-by-transaction	basis.	How-
ever,	 there	are	often	 situations	where	 separate	 transactions	are	 so	closely	 linked	or	
continuous	 that	 they	cannot	be	evaluated	adequately	on	a	 separate	basis.	Examples	
may	include	1.	some	long-term	contracts	for	the	supply	of	commodities	or	services,	
2.	rights	to	use	intangible	property,	and	3.	pricing	a	range	of	closely-linked	products	
(e.g.	in	a	product	line)	when	it	is	impractical	to	determine	pricing	for	each	individual	
product	 or	 transaction.	 Another	 example	 would	 be	 the	 licensing	 of	 manufacturing	
know-how	and	the	supply	of	vital	components	to	an	associated	manufacturer;	it	may	
be	more	reasonable	to	assess	the	arm’s	length	terms	for	the	two	items	together	rather	
than	individually.	Such	transactions	should	be	evaluated	together	using	the	most	ap-
propriate	arm’s	length	method	or	methods.	A	further	example	would	be	the	routing	of	
a	 transaction	through	another	associated	enterprise;	 it	may	be	more	appropriate	 to	
consider	the	transaction	of	which	the	routing	is	a	part	in	its	entirety,	rather	than	con-
sider	the	individual	transactions	on	a	separate	basis.36

The	OECD	itself	contemplates	that	in	some	cases,	the	only	way	to	reach	the	ap-
propriate	result	 is	 to	consider	all	relevant	circumstances,	 including	otherwise	 in-
dependent	transactions	and	those	routed	through	another	related	party.	it	would	be	
interesting	to	see	what	conclusion	the	court	would	have	come	to	had	it	not	consid-
ered	itself	bound	by	Singleton.

The	taxpayer	has	appealed	the	decision	to	the	Federal	Court	of	Appeal.
Michael	Colborne	and	Michael	McLaren

mind The gaP
Landrus v. The Queen
2008 DTC 3583

Keywords: gaar n aNti-avoidaNce rules n dispositioNs n losses n partNerships

Landrus v. The Queen	 is	 a	 case	 about	 a	 condominium	 development	 investment	
gone	bad.	Rising	vacancy	rates	had	caused	condominium	values	to	plummet,	and	
the	investors	were	looking	for	a	way	to	restructure	the	operations	and	restore	their	
positions.	The	investors	achieved	that	result	by	transferring	the	assets	of	an	existing	
partnership	into	a	new	partnership,	so	that	the	partners	in	the	first	partnership	were	
partners	in	the	second	partnership.	The	investors	claimed	a	terminal	loss,	but	the	
minister	reassessed	to	deny	the	claim.	On	appeal,	the	Tax	Court	held	that	the	gen-
eral	anti-avoidance	rule	(GAAR)	(section	245	of	the	Act)	did	not	apply	because	there	

	 36	 Transfer Pricing Guidelines,	supra	note	24,	at	paragraph	1.42.
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was	no	abusive	tax	avoidance.	The	Tax	Court	stated	that,	despite	certain	amend-
ments	 to	 the	 Act	 that	 would	 currently	 prevent	 the	 investors	 from	 achieving	 the	
same	tax	result,	GAAR	could	not	be	used	to	fill	in	any	gaps	not	covered	by	the	multi-
tude	of	specific	anti-avoidance	provisions	in	the	income	Tax	Act.

The facts

Roseland	Park	i	Limited	Partnership	(“Roseland	i”)	and	Roseland	Park	ii	Limited	
Partnership	 (“Roseland	ii”)	were	 limited	partnerships	 created	 to	hold	 assets	 that	
were	part	of	a	four-tower	condominium	development	in	London,	Ontario.	in	1990,	
Roseland	ii	acquired	a	110-unit	residential	condominium	building	and	related	assets	
for	$7,944,087.

The	appellant,	Gary	Landrus,	purchased	a	1.002	percent	interest	in	Roseland	ii,	
for	which	he	paid	$107,650.	The	partnership	agreement	provided	that,	upon	with-
drawal	from	the	partnership,	each	limited	partner	had	a	right	to	receive	a	particular	
condominium	unit	in	the	partnership’s	building	in	satisfaction	of	his	or	her	interest	
in	the	partnership.	The	appellant	chose	unit	1005A.

Roseland	i	began	rental	operations	in	February	1989	and	Roseland	ii	in	February	
1990.	However,	the	financial	performance	of	Roseland	i	and	ii	was	disappointing	to	
the	investors:	by	the	early	1990s,	London	had	the	highest	vacancy	rate	in	Ontario	
(10.4	percent),	cash	flow	was	less	than	anticipated,	and	resale	prices	for	the	condo-
minium	units	were	below	the	prices	paid	for	the	initial	investments	(some	of	the	
units	were	resold	for	half	their	original	value).	The	appellant	testified	that	the	man-
agement	of	Roseland	ii	was	inadequate,	and	that	Roseland	i	and	Roseland	ii	were	
competing	unnecessarily	against	each	other	for	rental	revenue.

in	1993,	certain	limited	partners	of	Roseland	ii	approached	Allied	Canadian	Cor-
poration	(“Allied”),	a	property	management	company,	about	taking	over	as	general	
partner	of	Roseland	ii.	Allied	became	the	general	partner	of	Roseland	ii	and	then	
began	taking	steps	to	combine	the	operations	of	Roseland	i	and	Roseland	ii.	The	re-
structuring	of	the	two	operations	was	purportedly	intended	to	increase	management	
efficiencies,	reduce	competition	for	rental	tenants,	and	reduce	costs.	Additionally,	
the	transaction	would	be	structured	so	as	to	achieve	a	terminal	loss	on	the	limited	
partners’	interests	in	Roseland	i	and	Roseland	ii.	Allied	and	its	advisers	determined	
that	the	best	way	to	do	this	was	to	sell	the	assets	of	Roseland	i	and	Roseland	ii	to	a	
new	limited	partnership	that	would	be	owned	directly	or	indirectly	by	the	existing	
partners	 in	 Roseland	i	 and	 Roseland	ii.	 The	 limited	 partners	 of	 Roseland	i	 and	
Roseland	ii	approved	the	restructuring	proposal	in	September	1994.

On	December	21,	1994,	Roseland	Park	Master	Limited	Partnership	(“RPM”)	was	
formed.	On	December	23,	1994,	Roseland	ii	subscribed	for	4,448	interests	in	RPM	
for	$4,448,000	(being	equal	to	the	fair	market	value	of	the	net	assets	of	Roseland	ii),	
which	was	paid	by	promissory	note.	The	appellant	received	a	1.002	percent	interest	
in	RPM.	On	December	28,	1994,	Roseland	ii	 sold	all	of	 its	assets	 to	RPM	for	 fair	
market	value	consideration	paid	for	by	the	cancellation	of	the	promissory	note.	The	
sale	of	the	assets	of	Roseland	i	was	completed	in	a	similar	manner.
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The	sale	of	the	assets	of	Roseland	i	and	Roseland	ii	resulted	in	terminal	losses	of	
$1,709,454	and	$2,916,612,	respectively,	which	were	allocated	to	the	limited	part-
ners	of	each	partnership.	in	computing	his	income	for	the	1994	taxation	year,	the	
appellant	deducted	$29,130	as	his	share	of	the	terminal	loss	realized	by	Roseland	ii	
pursuant	to	subsection	20(16)	of	the	Act.

The	minister	reassessed	the	appellant	to	disallow	the	terminal	loss	on	the	follow-
ing	basis:

n	 the	transfer	did	not	satisfy	the	definition	of	“disposition”	in	section	54;
n	 the	stop-loss	provisions	of	subsection	85(5.1)	applied	to	the	transaction;	and
n	 GAAR	applied	to	deny	the	terminal	loss.

The	appellant	objected,	and	the	minister	confirmed	only	on	the	basis	of	GAAR.

The ga ar analysis
Tax Benefit

On	appeal	to	the	Tax	Court,	the	appellant	admitted	that	the	terminal	loss	allocated	
to	him	by	Roseland	ii	was	a	tax	benefit	within	the	meaning	of	subsection	245(1).

Tax Avoidance

The	appellant	argued	there	was	no	avoidance	transaction	because	the	primary	pur-
pose	of	the	transactions	was	to	bring	two	competing	buildings	into	a	common	rental	
revenue	pool,	and	to	streamline	costs	and	management.	Additionally,	the	sale	of	assets	
was	 carried	out	primarily	 for	business	 reasons	other	 than	 to	obtain	 the	 terminal	
losses.	in	response,	the	Crown	argued	that	the	primary	purpose	of	the	disposition	
of	the	assets	by	Roseland	i	and	Roseland	ii	was	to	obtain	a	tax	benefit	for	the	limited	
partners	by	crystallizing	the	terminal	losses	on	the	properties	without	disposing	of	
the	underlying	assets.

For	the	Tax	Court,	Paris	J	held	that,	on	the	basis	of	the	decision	of	Rothstein	J	in	
OSFC Holdings Ltd. v. The Queen,37	the	primary	purpose	test	is	an	objective	test.	in	
this	test,	the	focus	is	on	the	relevant	facts	and	circumstances,	not	on	the	taxpayer’s	
statements	of	intention.	The	primary	purpose	is	to	be	determined	at	the	time	the	
transactions	occurred;	it	is	not	a	hindsight	assessment.

The	Tax	Court	was	unable	to	accept	that	Allied	had	first	proposed	the	restruc-
turing	 on	 the	 basis	 of	 cost	 savings	 and	 the	 elimination	 of	 competition	 between	
Roseland	i	and	Roseland	ii.	The	court	cited	the	first	letter	sent	in	late	1993	by	Allied	
to	Roseland	i	and	Roseland	ii,	which	referred	only	to	the	potential	“significant”	tax	
savings	of	 restructuring.	This	documentary	evidence	was	 to	be	preferred	 to	 the	
testimony	of	the	taxpayer	and	other	witnesses	to	the	effect	that	the	purpose	was	to	

	 37	 2001	DTC	5471;	[2001]	4	CTC	82	(FCA).



current cases  n  939

salvage	underperforming	assets.	Also,	the	Tax	Court	found	that	Allied	had	experi-
ence	with	other	similar	restructurings,	and	was	aware	at	the	outset	of	the	potential	
tax	benefits	of	these	arrangements.	Additionally,	the	appellant	had	failed	to	adduce	
satisfactory	evidence	that	the	primary	goal	of	the	restructuring	was	to	save	costs	and	
eliminate	competition:	there	was	no	evidence	of	a	cost	savings	analysis,	and	no	evi-
dence	that	the	condominium	buildings	were	in	competition	with	each	other.	The	
Tax	Court	noted	that,	on	the	other	hand,	the	magnitude	of	the	tax	benefit	dwarfed	
the	cost	to	be	saved	in	the	rental	operations:	the	terminal	loss	for	Roseland	ii	was	
$2,916,612;	the	total	of	all	expenses	for	1994	was	$320,000.

The	Tax	Court	held	that	the	transaction	was	an	avoidance	transaction.

Abuse/Misuse

The	appellant	argued	that	the	provision	at	issue	was	the	terminal	loss	provision	in	
subsection	20(16)	and	that	there	was	no	misuse	of	that	provision	or	any	abuse	of	the	
Act	as	a	whole.	in	particular,	there	was	nothing	in	the	object,	spirit,	or	purpose	of	
subsection	20(16)	that	would	prevent	partners	from	claiming	a	terminal	loss	on	a	
disposition	of	depreciable	property	by	the	partnership	such	as	that	which	occurred	
in	this	case.	in	fact,	the	CRA	endorses	this	tax	treatment	with	respect	to	a	similar	re-
structuring	on	a	merger	of	partnerships	or	on	a	winding	up	of	a	partnership.38	The	
appellant	argued	that,	despite	the	Crown’s	attempt	to	characterize	the	transaction	
as	one	in	which	there	was	no	disposition	of	an	economic	interest,	none	of	the	stop-
loss	provisions	in	the	Act	were	applicable	here,	and	thus	the	object,	spirit,	and	purpose	
of	those	provisions	were	irrelevant	to	the	present	appeal.

in	turn,	the	Crown	argued	that	the	transaction	resulted	in	a	misuse	of	subsec-
tion	20(16)	and	section	96,	or	an	abuse	having	regard	to	the	provisions	of	the	Act	as	
a	 whole.	 in	 respect	 of	 subsection	 20(16)	 and	 section	96,	 the	 Crown	 argued	 that	
these	provisions	operate	to	prevent	terminal	loss	deductions	where	there	is	not	a	
“real	economic	disposition”	of	a	taxpayer’s	interest	in	a	property.	Subsection	20(16)	
is	part	of	the	capital	cost	allowance	(CCA)	scheme	in	the	Act.	Relying	on	the	Federal	
Court	of	Appeal	decision	in	Water’s Edge Village Estates (Phase II) Ltd. v. The Queen,39	
the	Crown	argued	that	the	object	and	spirit	of	the	CCA	provisions	is	to	provide	for	the	
recognition	of	money	spent	to	acquire	qualifying	assets	to	the	extent	that	those	assets	
are	consumed	in	the	income-earning	process	under	the	Act.	The	underlying	premise	
of	these	provisions	is	that	the	taxpayer	no	longer	owns	any	property	of	a	prescribed	
class	as	a	result	of	a	disposition	to	an	arm’s-length	party.	Accordingly,	the	policy	in	
the	Act	is	to	recognize	a	disposition	only	in	a	situation	where	there	has	been	a	“real	

	 38	 See	Interpretation Bulletin	iT-471R,	“Merger	of	Partnerships,”	May	17,	1991,	describing	the	
situation	where	a	partnership	distributes	its	property	to	the	partners	who	then	contribute	the	
property	to	a	new	partnership.	However,	the	testimony	in	Landrus	was	that	this	procedure	was	
not	chosen	because	of	the	logistics	of	the	distribution	and	because	it	would	have	incurred	land	
transfer	tax.	See	also	CRA	document	no.	9335385,	April	20,	1994.	

	 39	 2002	DTC	7172;	[2002]	4	CTC	1	(FCA);	aff ’g.	2001	DTC	96;	[2001]	2	CTC	2284	(TCC).	
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economic	disposition”	of	a	taxpayer’s	interest	in	a	property.	This	policy	is	supported	
in	specific	stop-loss	provisions—subparagraph	40(2)(g)(i)	(“superficial	loss”),	para-
graph	40(2)(e)	(intercorporate	transfers),	subsection	85(4)	(a	transfer	between	the	
taxpayer	and	a	controlled	corporation),	and	subsection	85(5.1)	 (a	transfer	 from	a	
person	or	partner	to	another	entity).

The	Crown	also	urged	the	Tax	Court	to	look	to	certain	amendments	to	the	Act,	
even	though	those	amendments	were	not	in	force	in	the	taxation	year	at	issue.	The	
Crown’s	position	was	that	the	amendments	to	subparagraph	40(2)(g)(i)	and	subsec-
tion	85(5.1)	 and	 the	addition	of	new	subsection	13(21.2)	 in	1998	 indicated	 that	
Parliament	intended	to	close	certain	loopholes	in	the	Act,	and	that	such	intention	
should	be	given	effect	in	the	current	appeal.	in	fact,	the	Crown	argued,	the	holding	
of	the	Federal	Court	of	Appeal	in	Water’s Edge	indicated	that	the	courts	should	take	
such	subsequent	amendments	into	account	in	order	to	prevent	an	anomalous	result	
having	regard	to	the	object	and	spirit	of	the	relevant	provisions	of	the	Act.

On	this	basis,	the	Crown	argued	that	the	stop-loss	provisions	prevent	the	recog-
nition	of	losses	where	a	legal	disposition	has	occurred	but	the	taxpayer	has	simply	
transferred	the	interest	to	a	related	party	or	to	another	member	of	the	economic	
unit	of	which	the	taxpayer	is	a	part.	The	general	policy	under	the	Act	is	to	prevent	
the	recognition	of	losses	where	the	taxpayer	continues	to	have	a	direct	or	indirect	
interest	in	the	property	after	the	disposition.

in	considering	the	merits	of	these	arguments,	the	Tax	Court	applied	the	two-step	
process	laid	out	by	the	Supreme	Court	of	Canada	in	The Queen v. Canada Trustco 
Mortgage Co.	for	determining	whether	there	has	been	a	misuse	of	the	Act:40

n	 First,	interpret	the	provisions	giving	rise	to	the	tax	benefit	in	order	to	deter-
mine	their	object,	spirit,	and	purpose.

n	 Second,	 determine	 whether	 the	 transaction	 falls	 within	 or	 frustrates	 this	
purpose.

The	Tax	Court	held	that	the	provision	at	issue	was	the	terminal	loss	provision	in	
subsection	20(16).41	in	respect	of	subsection	20(16),	there	are	two	conditions	for	its	
engagement:

n	 First,	the	taxpayer	has	a	positive	undepreciated	capital	cost	balance	in	a	pre-
scribed	class.

n	 Second,	there	are	no	assets	left	in	a	prescribed	class.

The	Crown	conceded	 that	 the	appellant	had	satisfied	 these	 two	conditions.	The	
Crown	also	conceded	that	there	is	nothing	in	subsection	20(16)	that	restricts	a	ter-
minal	loss	claim	where	both	the	transferor	and	the	transferee	are	partnerships	and	

	 40	 2005	DTC	5523;	[2005]	5	CTC	215,	at	paragraphs	44-45	(SCC).

	 41	 The	Tax	Court	had	found	that	the	partners	of	Roseland	ii	were	carrying	on	business	in	common	
in	a	non-arm’s-length	relationship;	therefore,	there	was	no	need	to	consider	section	96.
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the	partners	of	 the	first	partnership	are	partners	of	 the	 second	partnership.	The	
Crown	further	conceded	there	is	nothing	in	subsection	20(16)	that	prohibits	a	ter-
minal	loss	claim	where	the	property	is	disposed	of	to	a	related	party.

The	Tax	Court	then	turned	to	the	context	and	purpose	of	subsection	20(16).	in	
respect	of	context,	the	court	stated	that	the	subsection	is	part	of	the	CCA	scheme	
and,	as	such,	it	allows	a	deduction	for	depreciation,	which	is	otherwise	prohibited	
by	paragraph	18(1)(b).	The	purpose	of	subsection	20(16)	is	to	adjust	the	aggregate	
of	the	annual	deductions	of	CCA	where	the	property	has	been	underdepreciated.

Further,	the	Tax	Court	stated	that,	despite	the	Crown’s	arguments,	the	stop-loss	
provisions	in	the	Act	are	not	evidence	of	a	clear	and	unambiguous	policy	to	disre-
gard	dispositions	and	deny	any	loss	where	the	disposition	was	to	a	related	party.	in	
fact,	the	policy	in	the	Act	is	to	allow	losses	on	all	dispositions,	and	the	stop-loss	rules	
limit	those	loss	claims	in	respect	of	certain	transfers	depending	on	the	identity	of	
the	transferor	and	the	transferee.	The	Tax	Court	also	stated	that	the	subsequent	
amendments	to	the	stop-loss	rules	 in	1998	were	not	relevant	to	determining	the	
policy	in	the	Act	for	the	years	under	appeal.	The	amendments	do	not	alter	the	fact	
that	the	stop-loss	rules	are	exceptions	that	operate	in	well-defined	circumstances.

in	conclusion,	the	Tax	Court	stated	that	the	Crown	had	not	satisfied	the	court	
that	there	was	a	general	or	overall	policy	in	the	Act	of	prohibiting	losses	on	any	
transfer	between	related	parties	or	parties	forming	an	“economic	unit.”	There	was	
no	abusive	tax	avoidance	because	the	taxpayer	had	not	defeated	the	object,	spirit,	
or	purpose	of	subsection	20(16).	The	Tax	Court	reminded	the	Crown	that	GAAR	
may	not	be	used	to	fill	in	the	gaps	between	the	specific	anti-avoidance	provisions	of	
the	Act.

The	Crown	has	filed	an	appeal	to	the	Federal	Court	of	Appeal,	and	the	taxpayer	
has	cross-appealed.

subsequent amendments and specific 
anti-avoidance Provisions

There	is	no	question	that	the	taxpayer	could	not	replicate	the	transaction	and	get	
the	same	tax	result	today:	subsection	13(21.2)	would	operate	to	deny	the	loss	be-
cause	the	taxpayer	(the	transferor	or	a	person	affiliated	with	the	transferor)	would	
own	or	have	a	right	to	the	property	within	30	days	after	the	disposition.	However,	
subsection	13(21.2)	applies	only	to	dispositions	occurring	after	April	26,	1995.	This	
is	the	reason	for	the	Crown’s	reliance	on	the	Federal	Court	of	Appeal’s	holding	in	
Water’s Edge	to	the	effect	that	GAAR	could	retroactively	extend	the	operation	of	sub-
section	13(21.2)	to	a	time	before	1995.

The	facts	of	Water’s Edge	were	as	follows.	in	1991,	six	Canadian	taxpayers	pur-
chased	a	93.5	percent	interest	in	an	American	partnership	(“klink”),	which	owned	
a	 giant	 iBM	 mainframe	 computer	 that	 was	 purchased	 in	 1982	 for	 approximately	
Cdn$4.5	million	(US$3.7	million).	Between	1982	and	1991,	the	computer	was	fully	
depreciated	for	US	accounting	and	tax	purposes.	Shortly	after	the	Canadian	taxpay-
ers	invested	in	the	partnership,	klink	acquired	a	50	percent	interest	in	a	BC	limited	
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partnership.	 klink	 contributed	 the	 computer	 (which	 had	 a	 fair	 market	 value	 of	
Cdn$7,000)	to	the	BC	limited	partnership	and	claimed	a	terminal	loss	of	$4,486,940.	
klink	did	this	because	subsection	20(16)	and	paragraph	13(21)(f )	required	that	the	
initial	value	of	the	computer	for	Canadian	tax	purposes	be	calculated	as	the	historical	
cost	less	any	CCA	claimed	under	the	Act.	in	reassessing,	the	minister	applied	GAAR.	
On	appeal,	it	was	determined	that	there	was	a	tax	benefit	and	the	transaction	was	an	
avoidance	transaction.

The	Federal	Court	of	Appeal	considered	the	operation	of	the	CCA	scheme	in	the	
Act	and	stated	that	the	purpose	of	that	scheme	is	(1)	to	limit	the	deduction	of	capital	
expenditures	to	those	incurred	for	the	purpose	of	earning	income	under	the	Act,	
and	(2)	to	provide	for	the	recognition	of	money	spent	to	acquire	qualifying	assets	to	
the	extent	that	those	assets	are	consumed	in	the	income-earning	process	under	the	
Act.	The	taxpayer	had	argued	that	subsection	96(8)	(rules	on	the	CCA	of	a	foreign	
partnership’s	depreciable	property),	which	was	introduced	in	1994	and	applicable	
after	December	21,	1992,	would	prevent	the	result	that	the	taxpayer	had	achieved.	
This	amendment	demonstrated	that	the	transaction	did	not	offend	the	object	and	
spirit	of	the	Act	at	the	time	the	transaction	took	place	(in	December	1991).

The	Federal	Court	of	Appeal	found	that	Parliament’s	subsequent	amendment	
was,	in	fact,	additional	evidence	that	the	transaction	offended	the	object	and	spirit	
of	the	Act	at	the	time	the	transaction	occurred.	The	court	stated	that,	despite	the	
requirement	imposed	by	subsection	20(16)	and	paragraph	13(21)(f ),	the	taxpayer	
had	“exploited	.	.	.	 an	obvious	 loophole.”42	The	court	held	 that	 the	 taxpayer	had	
misused	the	provisions	and	abused	the	CCA	scheme	in	the	Act.	Accordingly,	GAAR	
applied.

The	holding	 in	Water’s Edge	 and	 the	Crown’s	 arguments	 in	Landrus	 raise	 the	
contentious	issue	of	retroactive	tax	legislation.	There	is	no	question	that	a	Canadian	
legislative	body	can	give	retroactive	force	to	statutory	provisions.43	There	are	many	
examples	 of	 the	 use	 of	 such	 retroactive	 application	 in	 tax	 legislation:	 recent	 ex-
amples	include	the	2004	amendment	to	subsection	245(4);	the	2003	amendment	of	
the	Excise	Tax	Act	to	deny	the	ability	of	a	school	board	to	claim	full	input	tax	credits	
on	goods	and	services	tax	paid	to	third	parties	for	transportation	services;44	and	the	

	 42	 Supra	note	39,	at	paragraph	45	(FCA).

	 43	 Gustavson Drilling (1964) Ltd. v. Mnr,	75	DTC	5451;	[1976]	CTC	1	(SCC).	For	an	excellent	
analysis	of	the	policy	considerations	of	retroactive	legislation,	see	Thomas	E.	McDonnell,	
“Retroactivity:	Policy	and	Practice,”	in	report of Proceedings of the Fifty-Eighth Tax Conference,	
2006	Conference	Report	(Toronto:	Canadian	Tax	Foundation,	2007),	2:1-33.

	 44	 See	the	Excise	Tax	Act,	RSC	1985,	c.	E-15,	section	5	of	part	iii	of	schedule	V,	amended	by	
SC	2003,	c.	15,	section	64,	with	retroactive	effect	to	December	17,	1990.	The	amendment	of	
section	5	was	enacted	in	response	to	the	Federal	Court	of	Appeal	decision	in	Des Chênes 
(commission scolaire) c. r,	2002	GTC	1053	(FCA),	rev’g.	2000	GTC	747	(TCC).	The	Appeal	
Court	held	that	transportation	services	provided	by	a	school	board	were	not	an	exempt	supply	
and	thus	input	tax	credits	were	available	to	the	board.	The	amendment	of	section	5	effectively	
overruled	that	decision.
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2008	amendment	of	Ontario’s	Retail	Sales	Tax	Act	to	expand	the	definition	of	“re-
turnable	container”	and	to	apply	this	definition	retroactively	to	1997.45	However,	
the	law	in	Canada	is	also	clear	that	statutes	are	not	to	be	construed	as	having	retro-
active	operation	unless	the	legislation	clearly	requires	such	application.46

it	is	clear	that	subsection	13(21.2),	which	was	added	to	the	Act	in	1998,	applies	
to	dispositions	that	occur	after	April	1995.	Yet	the	Crown’s	argument	in	Landrus	
would	result	in	the	effective	date	being	several	years	earlier	than	the	explicit	effect-
ive	date	of	the	amendment.	This	attempt	to	piggyback	the	effect	of	a	subsequent	
amendment	on	the	operation	of	GAAR	is	very	troubling	and	would	introduce	a	great	
degree	of	uncertainty	into	Canadian	tax	planning.

Thankfully,	Paris	J	did	not	apply	GAAR	in	this	manner	and	ruled	that	the	subse-
quent	amendment	“is	not	material	to	the	determination	of	the	policy	underlying	the	
stop-loss	rules	.	.	.	that	were	in	effect	for	the	year	under	appeal.”47

The	court	further	noted	that	it	was	inappropriate	for	the	minister	to	seek	to	apply	
GAAR	“to	fill	in	the	gaps	left	by	Parliament.”48	Rather	than	accepting	the	subsequent	
amendment	as	evidence	of	a	previously	unexpressed	parliamentary	 intent,	Paris	J	
considered	the	amendment	to	be	evidence	of	a	gap	in	the	legislation.	in	the	court’s	
view,	this	gap	must	be	corrected	by	Parliament	and	not	by	applying	GAAR.

Additionally,	the	Supreme	Court	of	Canada’s	recent	decision	in	Lipson v. r49	has	
raised	the	issue	of	the	interplay	of	specific	anti-avoidance	provisions	and	GAAR.	in	a	
split	4-3	decision	(including	two	dissenting	opinions),	LeBel	J,	writing	for	the	ma-
jority,	stated	that	GAAR	applies	even	where	a	more	specific	anti-avoidance	provision	
does	not:

The	GAAR	is	a	residual	provision,	but	it	is	designed	to	address	the	complexity	of	trans-
actions	 which	 fall	 outside	 the	 scope	 of	 specific	 anti-avoidance	 provisions.	.	.	.	 [The	
GAAR]	relates	specifically	to	the	impact	of	complex	series	of	transactions	which	often	
depend	on	the	interplay	of	discrete	provisions	of	the	iTA.50

in	 a	 strongly	 worded	 dissent,	 Rothstein	J	 stated	 that	 the	 specific	 anti-avoidance	
provision	 in	 subsection	 74.5(11)	 applied	 and	 “pre-empted”	 the	 application	 of	

	 45	 See	Bill	44,	Budget	Measures	and	interim	Appropriations	Act,	SO	2008,	c.	7	(given	royal	assent	
May	14,	2008),	amending	the	Retail	Sales	Tax	Act	(RSO	1990,	c.	R.31,	as	amended)	to	include	
wooden	shipping	pallets	in	the	definition	of	“returnable	container.”	This	amendment	cancels	
the	effect	of	the	Ontario	Court	of	Appeal	decision	in	Proctor & Gamble Inc. v. Minister of Finance 
(Ontario),	2008	GTC	1367	(Ont.	CA).	The	court	had	held	that	wooden	shipping	pallets	were	
not	a	“returnable	container”	under	the	Ontario	Retail	Sales	Tax	Act.

	 46	 See	Gustavson Drilling,	supra	note	43.	See	also	Phillips v. Eyre	(1870),	6	LR	QB	1;	and	re 
Athlumney,	[1898]	2	QB	547,	at	551-52.	

	 47	 Landrus v. The Queen,	2008	DTC	3583,	at	paragraph	121	(TCC).

	 48	 ibid.,	at	paragraph	124.

	 49	 2009	SCC	1.

	 50	 ibid.,	at	paragraph	47.



944  n  canadian tax journal / revue fiscale canadienne (2008) vol. 56, no 4

GAAR.51	Given	the	composition	of	the	panel	and	the	split	decision,	Lipson	may	not	
be	the	final	word	on	the	policy,	scope,	and	application	of	GAAR	with	respect	to	spe-
cific	anti-avoidance	provisions	in	the	Act.

Timothy	Fitzsimmons

a “benefiCial” aPProaCh To TreaTy 
inTerPreTaTion
Prévost Car Inc. v. The Queen
2008 DTC 3080

Keywords: treaty n coNduit compaNies n NetherlaNds n withholdiNg taxes n holdiNg 

compaNies n oecd

The	much-anticipated	judgment	rendered	by	the	Tax	Court	of	Canada	in	Prévost 
Car Inc. v. The Queen	promises	to	serve	as	a	useful	guide	to	those	faced	with	the	
challenge	of	determining	whether	a	non-resident	recipient	of	dividends	paid	by	a	
Canadian	corporation	is	entitled	to	avail	itself	of	the	benefits	afforded	by	an	income	
tax	convention.	More	broadly,	the	decision	rendered	by	Rip	ACJ	(as	he	then	was)	
provides	an	interesting,	and	potentially	telling,	indication	of	the	approach	that	the	
Tax	Court	may	take	when	applying	bilateral	income	tax	treaties	in	the	future.

The facts
The	basic	facts	relevant	to	the	matter	in	dispute	in	Prévost Car	will	be	familiar	to	
many	non-residents	who	have	invested	in	Canadian	companies.

Prévost	 Car	 inc.	 (“Prévost”)	 is	 a	 corporation	 incorporated	 under	 the	 laws	 of	
Quebec	that,	at	all	material	times,	was	resident	in	Canada	for	the	purposes	of	the	
Act.	Prévost	was	in	the	business	of	manufacturing	buses	and	related	products.

in	June	1995,	Volvo	Bussar	A.B.	(“Volvo”),	a	company	incorporated	and	resident	in	
Sweden,	acquired	all	of	the	issued	and	outstanding	shares	of	Prévost.	Shortly	there-
after,	Volvo	transferred	all	of	the	shares	of	Prévost	to	a	subsidiary	corporation,	Prévost	
Holding	B.V.	(“Prévost	Holding”),	a	corporation	incorporated	under	the	laws	of	the	
Netherlands.	At	all	material	times,	Prévost	Holding	was	a	resident	of	the	Netherlands	
for	the	purposes	of	the	Canada-Netherlands	income	tax	convention.52	Following	the	
acquisition	 of	 the	 outstanding	 shares	 of	 Prévost	 by	 Prévost	 Holding,	 Volvo	 sold	
49	percent	of	its	shares	in	Prévost	Holding	to	Henlys	Group	PLC	(“Henlys”),	a	com-
pany	incorporated	and	resident	in	the	United	kingdom.

	 51	 ibid.,	at	paragraph	102.

	 52	 The	Convention	Between	Canada	and	the	kingdom	of	the	Netherlands	for	the	Avoidance	of	
Double	Taxation	and	the	Prevention	of	Fiscal	Evasion	with	Respect	to	Taxes	on	income,	
signed	at	the	Hague	on	May	27,	1986,	as	amended	by	the	protocols	signed	on	March	4,	1993	
and	August	25,	1997	(herein	referred	to	as	“the	Netherlands	treaty”).
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Both	Volvo	and	Henlys	were	in	the	business	of	manufacturing	bus	components.	
Evidence	was	led	at	trial	that	both	companies	envisaged	the	acquisition	of	an	inter-
est	in	Prévost	as	a	means	of	expanding	their	market	to	North	America.

Certain	accounting	advisers	counselled	Volvo	and	Henlys	that,	to	avoid	adverse	
tax	consequences	in	the	United	kingdom	or	Sweden,	along	with	other	internation-
al	tax	issues,	it	would	be	prudent	to	situate	the	effective	management	and	control	of	
the	company	that	would	hold	the	shares	of	Prévost	in	the	Netherlands.	Representa-
tives	of	Volvo	testified	that	while	tax	was	a	consideration	in	choosing	to	acquire	the	
shares	 of	 Prévost	 through	 a	 Dutch	 holding	 company,	 tax	 was	 not	 an	 overriding	
consideration.	The	court	was	told	that	both	Henlys	and	Volvo	wished	for	the	shares	
of	Prévost	to	be	acquired	by	a	company	resident	in	Europe,	where	(1)	they	had	“a	
set-up”	to	support	the	contemplated	type	of	holding	activity;	(2)	administrative	fees	
were	relatively	inexpensive;	and	(3)	business	could	be	conducted	in	English.

At	all	material	times,	the	registered	office	of	Prévost	Holding	was	situated	in	the	
offices	of	Trent	international	Management	(“TiM”)	in	the	Netherlands.	TiM	was	
affiliated	with	Prévost	Holding’s	banker,	Citco	Bank.	Throughout	the	taxation	years	
at	issue,	Prévost	Holding	had	neither	employees	in	the	Netherlands	nor	any	apparent	
material	assets	other	than	the	shares	of	Prévost.	The	directors	of	Prévost	Holding	
were	also	the	directors	of	Prévost.

Contemporaneous	with	the	acquisition	of	the	shares	of	Prévost,	Volvo	and	Henlys	
entered	into	a	shareholders’	and	subscription	agreement	(“the	shareholders’	agree-
ment”),	which	purported	to	govern	matters	relating	to	the	investment	of	Volvo	and	
Henlys	in	Prévost	Holding.	Of	particular	relevance,	the	shareholders’	agreement	
provided	that	not	less	than	80	percent	of	the	profits	of	Prévost	and	Prévost	Holding	
were	to	be	distributed	to	Volvo	and	Henlys.	The	contemplated	distribution	of	profits	
was	subject	to	the	relevant	corporations’	having	sufficient	financial	resources	to	satisfy	
their	ongoing	working	capital	requirements,	unless	the	shareholders	expressly	agreed	
otherwise.	 The	 shareholders’	 agreement	 provided	 that	 the	 board	 of	 directors	 of	
Prévost	Holding	was	to	take	reasonable	steps	to	“procure”	the	contemplated	distri-
butions	by	Prévost	“as	soon	as	practicable”	after	the	end	of	each	fiscal	year.53

The	deed	of	 incorporation	of	Prévost	Holding	set	out	how	the	profits	of	 the	
corporation	were	to	be	allocated	and	explicitly	referred	to	the	shareholders’	agree-
ment.	in	particular,	the	deed	of	incorporation	provided:

1.	 The	management	board	shall	be	authorized	to,	with	due	observance	of	what	has	
been	agreed	in	the	shareholders’	agreement,	reserve	part	of	the	accrued	profits.

2.	 The	profits	remaining	after	the	reservation	referred	to	in	paragraph	1	of	this	
article	shall	be	at	the	disposal	of	the	general	meeting.

3.	 Dividends	may	be	paid	only	up	to	an	amount	which	does	not	exceed	the	amount	
of	the	distributable	part	of	the	net	assets.

	 53	 Representatives	of	Henlys	regularly	pressed	for	the	quick	payment	of	dividends	because	Henlys	
required	funds	to	satisfy	its	ongoing	financing	commitments.
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4.	 Dividends	 shall	be	paid	after	 adoption	of	 the	annual	 accounts	 from	which	 it	
appears	that	payment	of	dividends	is	permissible.

5.	 The	management	board	may,	subject	to	due	observance	of	paragraph	3,	resolve	
to	pay	an	interim	dividend.54

At	a	meeting	on	March	23,	1996,	the	“purported	shareholders”	of	Prévost	adopted	
a	dividend	policy	that	provided	“that	following	the	completion	of	accounts	for	each	
quarter,	and	subject	to	adequate	working	and	investment	capital	being	available	to	
the	company,	a	dividend	of	80	percent	of	the	net	retained	profit	after	tax	should	be	
paid	by	the	end	of	the	following	quarter.”55

in	reciting	the	facts	relevant	to	Prévost’s	appeal,	Rip	ACJ	noted	that	the	minutes	
of	the	meeting	of	the	shareholders	of	Prévost,	along	with	certain	resolutions	of	the	
shareholders,	erroneously	referred	to	Volvo	and	Henlys	as	the	shareholders	of	
the	corporation.56	Moreover,	certain	“know	your	client”	documentation	filed	with	
Prévost	Holding’s	bankers	represented	that	the	beneficial	owners	of	the	shares	of	
Prévost	were	Volvo	and	Henlys,	not	Prévost	Holding.

Although	the	directors	of	Prévost	Holding	were	responsible	for	formally	declar-
ing	dividends	payable	to	the	shareholders	of	the	corporation,	certain	administrative	
responsibilities	were	delegated	to	TiM.	For	instance,	the	directors	of	Prévost	Hold-
ing	executed	a	power	of	attorney	in	favour	of	TiM	allowing	it	to	transact	business	
on	a	limited	scale	on	behalf	of	the	corporation.	Prévost	Holding	subsequently	exe-
cuted	a	second	power	of	attorney	permitting	TiM	to	arrange	for	the	execution	of	
payment	orders	in	connection	with	the	payment	of	“interim	dividends”	to	Volvo	
and	Henlys.57

The	amount	of	the	dividends	that	were	the	subject	of	the	assessments	at	issue	
was	paid	by	Prévost	to	Prévost	Holding.	Thereafter,	equivalent	amounts	were	dis-
tributed	by	Prévost	Holding	 to	Volvo	and	Henlys,	 consistent	with	 the	operative	
terms	of	the	shareholders’	agreement.	Prévost	duly	withheld	and	remitted	to	the	CRA	
5	percent	of	the	amount	of	the	dividends	that	Prévost	paid	to	Prévost	Holding.58	in	
assessing	Prévost	for	additional	tax	payable	under	part	xiii	of	the	Act,	the	minister	
asserted	that	the	“beneficial	owner”	of	the	dividends	paid	by	Prévost	was	not	Prévost	
Holding.	As	a	result,	the	Netherlands	treaty	did	not	apply	to	reduce	the	applicable	
statutory	withholding	tax	rate	of	25	percent.	instead,	the	minister	proceeded	to	assess	

	 54	 See	Prévost Car Inc. v. The Queen,	2008	DTC	3080,	at	paragraph	17	(TCC).

	 55	 ibid.,	at	paragraph	15.

	 56	 Rip	ACJ’s	references	in	the	judgment	to	the	“purported	shareholders”	of	Prévost	were	aimed	at	
capturing	the	erroneous	references	to	Volvo	and	Henlys	as	the	shareholders	of	the	corporation.

	 57	 The	court	stated	that	it	understood	that,	under	Dutch	corporate	law,	the	constating	
documents	of	a	corporation	could	permit	the	managing	directors	of	the	corporation	to	declare	
interim	dividends	that	would	later	be	confirmed	by	the	shareholders	of	the	corporation	as	final	
dividends.	

	 58	 The	amount	remitted	in	respect	of	dividends	paid	in	1996	was	equal	to	6	percent	of	the	amount	
of	the	relevant	dividends.
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Prévost	on	the	basis	that	(1)	Volvo	and	Henlys	were	the	“beneficial	owners”	of	the	
portion	of	each	of	the	dividends	paid	by	Prévost	to	Prévost	Holding	that	corres-
ponded	to	 their	pro	rata	ownership	 interest	 in	Prévost	Holding;	and	 (2)	the	 two	
companies	were	entitled	to	claim	the	reduced	rate	of	withholding	tax	provided	under	
the	Canada-Sweden	income	tax	convention59	and	the	Canada-Uk	income	tax	con-
vention,60	respectively.

The Court’s analysis
Subsection	212(2)	of	 the	Act	 requires	every	non-resident	 recipient	of	a	 taxable	
dividend	paid	by	a	corporation	resident	in	Canada	to	pay	an	income	tax	equal	to	
25	percent	of	the	amount	of	the	dividend	(commonly	referred	to	as	“part	xiii	with-
holding	tax”).	Subsection	215(1)	requires	a	Canadian-resident	corporation	that	pays	
such	a	dividend	to	withhold	and	remit	to	the	receiver	general	for	Canada	the	amount	
of	any	applicable	part	xiii	withholding	tax.	A	corporation	that	fails	to	comply	with	
section	215	is	liable	to	pay	any	applicable	part	xiii	withholding	tax	on	behalf	of	the	
non-resident	recipient	of	the	subject	dividend.

The	rate	of	part	xiii	withholding	tax	payable	in	respect	of	a	dividend	may	be	
reduced	pursuant	 to	 the	 terms	of	 an	 applicable	bilateral	 income	 tax	 convention.	
During	the	period	at	issue,	under	the	terms	of	the	Netherlands	treaty,61	the	applic-
able	rate	of	withholding	tax	on	dividends	paid	to	a	Dutch-resident	shareholder	by	a	
Canadian-resident	 corporation	 was	 generally	 reduced	 to	 5	percent	 of	 the	 gross	
amount	of	the	dividends,	provided	that	the	“beneficial	owner”	of	the	dividends	was	
a	company	that,	directly	or	indirectly,	held	at	least	25	percent	of	the	capital	or	at	
least	10	percent	of	the	voting	power	of	the	Canadian	corporation.62

Interpretive Aids

in	 considering	 the	 appropriate	 means	 of	 interpreting	 the	 Netherlands	 treaty,	
Rip	ACJ	noted	that	the	treaty	was	based	on	the	1977	OECD	model	tax	convention.63	
Rip	ACJ	 observed	 that	 the	 relevant	 provisions	 of	 the	 Netherlands	 treaty	 and	 the	
1977	OECD	model	were	substantively	identical.	Of	particular	relevance,	article	10(2)	
of	both	the	1977	OECD	model	and	the	Netherlands	treaty	required	that	the	recipi-
ent	of	a	dividend	be	the	“beneficial	owner”	of	the	dividend	in	order	for	the	recipient	
to	be	entitled	to	claim	the	benefit	of	the	reduced	rate	of	dividend	withholding	tax	

	 59	 The	Convention	Between	Canada	and	Sweden	for	the	Avoidance	of	Double	Taxation	and	the	
Prevention	of	Fiscal	Evasion	with	Respect	to	Taxes	on	income,	signed	at	Stockholm	on	
August	27,	1996.

	 60	 Supra	note	23.

	 61	 See	article	10,	paragraphs	1	and	2,	of	the	Netherlands	treaty.

	 62	 The	applicable	rate	of	withholding	tax	in	respect	of	dividends	paid	in	1996	was	generally	
reduced	to	6	percent.	

	 63	 Organisation	for	Economic	Co-operation	and	Development,	Model Double Taxation Convention 
on Income and on Capital	(Paris:	OECD,	1977)	(herein	referred	to	as	“the	1977	OECD	model”).
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referenced	therein.	Rip	ACJ	noted	that	the	words	“beneficial	owner”	(as	well	as	the	
French	and	Dutch	equivalents)	were	not	defined	in	either	the	1977	OECD	model	or	
the	Netherlands	treaty.

The	OECD	issued	an	official	commentary	that	was	aimed	at	detailing	the	inter-
pretation	of	the	various	articles	of	the	1977	OECD	model.	Rip	ACJ	noted	that	the	
OECD	commentary	on	article	10	stated:

Under	paragraph	2,	the	limitation	of	tax	in	the	State	of	source	is	not	available	when	an	
intermediary,	such	as	an	agent	or	a	nominee,	is	interposed	between	the	beneficiary	and	
the	payer,	unless	the	beneficial	owner	is	a	resident	of	the	other	Contracting	State.	States	
which	wish	to	make	this	more	explicit	are	free	to	do	so	during	bilateral	negotiations.64

Rip	ACJ	further	referenced	a	later	report	of	the	Committee	on	Fiscal	Affairs	of	
the	OECD	regarding	the	use	of	“conduit	companies,”	which	asserted	that	“a	conduit	
company	can	normally	not	be	regarded	as	the	beneficial	owner	if,	though	the	formal	
owner	of	certain	assets,	it	has	very	narrow	powers	which	render	it	a	mere	fiduciary	
or	an	administrator	acting	on	account	of	the	interested	parties.”65

Finally,	Rip	ACJ	commented	that	article	3(2)	of	the	Netherlands	treaty	provided	
that	any	term	used	in	the	Netherlands	treaty	that	is	not	explicitly	defined	therein	
shall,	unless	the	context	otherwise	requires,	have	the	meaning	that	it	has	under	the	
laws	of	the	country	concerning	the	taxes	to	which	the	treaty	applies.	Accordingly,	
with	respect	to	the	application	of	part	xiii	withholding	tax,	a	term	not	defined	in	the	
Netherlands	treaty	is	considered	to	have	the	meaning	that	it	has	for	the	purposes	of	
the	Act,	provided	that	it	has	an	identifiable	meaning	under	the	Act.

Expert Testimony

Prévost,	in	the	course	of	presenting	its	case,	produced	expert	witnesses	who	comment-
ed	on	the	application	of	the	relevant	laws	of	the	Netherlands,	as	well	the	development	
of	the	OECD	model	and	the	commentaries	thereto.

Professor	Dr.	S.	van	Weeghel	 testified	on	behalf	of	Prévost	regarding	the	tax	
treatment	of	Prévost	Holding	under	Dutch	law.	in	formulating	his	opinions,	Pro-
fessor	van	Weeghel	placed	particular	reliance	on	a	specific	decision	of	the	Dutch	
Supreme	Court.	in	the	so-called	royal Dutch	case,66	the	taxpayer,	an	individual	resi-
dent	in	the	United	kingdom,	acquired	a	series	of	dividend	coupons	detached	from	
Royal	Dutch	shares.	At	the	time	of	the	relevant	acquisition,	dividends	had	been	
declared,	but	not	yet	paid,	in	respect	of	the	dividend	coupons.	The	dividends	were	

	 64	 Commentary	on	article	10	of	the	1977	OECD	model,	paragraph	12.

	 65	 Organisation	for	Economic	Co-operation	and	Development,	Committee	on	Fiscal	Affairs,	
“Double	Taxation	Conventions	and	the	Use	of	Conduit	Companies,”	adopted	by	the	OECD	
Council	on	November	27,	1986	(herein	referred	to	as	“the	OECD	conduit	companies	report”)	
in	Organisation	for	Economic	Co-operation	and	Development,	Model Tax Convention on Income 
and on Capital	(Paris:	OECD)	(looseleaf ),	R(6)-1	to	R(6)-25,	at	R(6)-8.

	 66	 Case	no.	28	638,	BNB	1994/217,	April	6,	1994	(Hoge	Raad).
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ultimately	paid	to	the	taxpayer,	subject	to	withholding	tax	levied	at	the	statutory	rate	
of	 25	percent.	The	 taxpayer	duly	 requested	 a	 refund,	 equal	 to	10	percent	of	 the	
gross	dividend,	pursuant	to	the	Netherlands-Uk	income	tax	convention.	The	tax-
payer’s	refund	claim	was	denied	by	the	Dutch	tax	inspector	on	the	grounds	that	the	
taxpayer	was	required	to	own	the	actual	shares	upon	which	the	dividends	were	paid	
in	order	to	be	entitled	to	claim	a	refund	of	any	applicable	withholding	tax.	On	ap-
peal,	the	Dutch	Supreme	Court	held	that	the	taxpayer	was,	in	fact,	the	beneficial	
owner	of	the	dividends	for	the	purposes	of	the	applicable	treaty.	The	court	empha-
sized	its	understanding	that,	subsequent	to	the	purchase	of	the	dividend	coupons,	
the	taxpayer	was	free	to	alienate	the	coupons,	or	to	use	any	amounts	received	in	re-
spect	of	the	coupons,	at	its	discretion	and	was	not	acting	as	a	“voluntary	agent,”	or	
for	the	account	of	another	principal,	in	respect	of	the	coupons.

On	the	basis	of	the	holding	in	the	royal Dutch	case,	Professor	van	Weeghel	stated	
that,	under	Dutch	law,	Prévost	Holding	would	be	regarded	as	the	beneficial	owner	
of	the	dividends	received	from	Prévost.	Yet	he	qualified	his	statement	by	observing	
that	if	Prévost	Holding	was	legally	obligated	to	pass	on	any	dividends	received	from	
Prévost	 to	 its	 shareholders,	Prévost	Holding	would	not	be	 considered	 to	be	 the	
beneficial	owner	of	such	dividends	under	Dutch	law.

A	second	expert	called	by	Prévost,	Professor	Rogier	Raas,	testified	that	the	divi-
dends	received	by	Prévost	Holding	were	within	the	taxing	authority	of	the	Dutch	
government	and	that,	absent	the	application	of	the	Dutch	participation	exemption,	
Prévost	Holding	would	have	been	subject	to	Dutch	tax	in	respect	of	dividends	re-
ceived	from	Prévost.	Professor	Raas	also	indicated	that,	under	the	Netherlands	Civil	
Code,	absent	supplementary	measures,	corporate	profits	were	required	to	be	distrib-
uted	to	shareholders	in	full,	subject	to	the	overarching	requirement	that	the	equity	
of	the	company	must	exceed	the	sum	of	its	paid-up	capital	and	statutory	reserves.	
However,	Professor	Raas	went	on	to	state	that	the	parties	could	structure	the	articles	
of	association	of	a	Dutch	company	to	preclude	the	mandatory	distribution	of	profits.	
He	indicated	that,	in	most	circumstances	(as	in	the	case	of	Prévost	Holding),	the	
articles	of	a	Dutch	company	are	generally	structured	to	provide	for	the	annual	profits	
of	the	company	to	be	at	the	disposal	of	the	general	meeting	of	shareholders.

Finally,	Prévost	led	evidence	provided	by	a	third	expert	witness,	Daniel	Lüthi,	
regarding	the	development	of	the	OECD	model	and	related	publications.	Mr.	Lüthi	
explained	that	the	term	“beneficial	owner”	was	included	in	the	OECD	model	in	order	
to	expressly	exclude	intermediaries	in	third	countries,	such	as	agents	and	nominees,	
from	claiming	treaty	benefits.	Mr.	Lüthi	expressed	the	opinion	that,	at	the	time	the	
OECD	model	was	drafted,	there	was	no	expectation	that	a	holding	company	would	
be	considered	to	be	a	mere	agent	or	nominee	for	its	shareholders.	Rather,	Mr.	Lüthi	
suggested	that	a	holding	company	was	meant	to	be	considered	to	be	the	beneficial	
owner	of	a	dividend	paid	to	it	unless	there	was	“strong	evidence	of	tax	avoidance	or	
treaty	abuse.”67

	 67	 Supra	note	54,	at	paragraph	57.
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Mr.	Lüthi	addressed	the	concept	of	“conduit	companies”	by	summarizing	the	
contents	of	the	OECD	conduit	companies	report	as	follows:

[The]	 OECD	does	not	deny	 every	 conduit	 company	 the	 ability	 to	be	 the	beneficial	
owner	[of	property].	On	the	other	hand,	a	conduit	company	cannot	normally	be	con-
sidered	to	be	the	beneficial	owner	of	the	income	received	if	it	has	very	narrow	powers,	
performs	mere	fiduciary	or	administrative	functions	and	acts	on	account	of	the	bene-
ficiary	(most	likely	the	shareholder).	in	the	view	of	[the]	OECD,	such	a	company	has	
only	title	to	property,	but	no	other	economic,	legal	or	practical	attributes	of	owner-
ship.	in	such	a	case,	the	company,	based	on	a	contract	or	by	way	of	obligations	taken	
over,	will	have	similar	functions	to	those	of	an	agent	or	nominee.68

Determinations of the Tax Court

in	considering	the	matter	in	dispute	in	Prévost Car,	Rip	ACJ	stated	that	the	resolu-
tion	of	the	case	was	dependent	on	the	meaning	of	the	words	“beneficial	owner,”	
“bénéficiaire	effectif,”	and	“uiteindelijk	gerechtigde”	(the	Dutch	equivalent)	for	the	
purposes	 of	 article	10(2)	 of	 the	 Netherlands	 treaty.	 He	 acknowledged	 that	 arti-
cle	3(2)	of	the	Netherlands	treaty	required	the	court	to	look	to	domestic	Canadian	
law	in	interpreting	the	term	“beneficial	owner”	and	that	the	OECD	commentary	re-
garding	the	interpretation	of	the	OECD	model	was	also	a	relevant	aid.	Rip	ACJ	noted	
that	the	term	“beneficial	owner”	appears	in	virtually	all	of	Canada’s	existing	bilateral	
income	 tax	 conventions,	 and	 that	 the	 terms	 “beneficial	 owner,”	 “beneficially	
owned,”	and	“beneficial	ownership”	are	all	used	in	the	English	version	of	the	Act.	
By	contrast,	the	French	version	of	the	Act	uses	the	term	“propriété	effective”	(as	
opposed	to	“bénéficiaire	effectif,”	which	is	used	in	the	Netherlands	treaty).69	Un-
fortunately,	none	of	the	specified	terms	are	expressly	defined	in	the	Act.

The	 Crown	 made	 several	 detailed	 submissions	 in	 support	 of	 its	 view	 of	 the	
proper	interpretation	of	the	term	“beneficial	owner”	in	the	context	of	the	Nether-
lands	 treaty.	 The	 Crown	 claimed	 that	 there	 was	 no	 exact	 meaning	 of	 the	 terms	
“beneficial	ownership”	or	“bénéficiaire	effectif ”	 for	 the	purposes	of	 the	Act	 that	
may	be	referenced	for	interpretive	guidance,	as	contemplated	by	article	3(2)	of	the	
Netherlands	treaty.	Conversely,	the	Crown	asserted	that	comparable	words	used	in	
the	 Act	 have	 multiple,	 and	 frequently	 inconsistent,	 meanings.	 The	 Crown	 also	
highlighted	the	fact	that	the	Netherlands	treaty	refers	to	the	“beneficial	owner	of	
the	dividends,”	while	such	a	phrase	does	not	appear	in	the	Act.

in	presenting	its	case,	the	Crown	emphasized	the	holding	of	the	Supreme	Court	
of	Canada	in	Jodrey Estate,70	wherein	the	court	approved	the	meaning	of	the	phrase	
“beneficial	owner”	enunciated,	as	follows,	by	the	Nova	Scotia	Supreme	Court	in	
MacKeen v. nova Scotia:

	 68	 ibid.,	at	paragraph	58.

	 69	 Rip	ACJ	ultimately	observed	that	the	term	“beneficial	owner”	appears	to	be	a	common-law	
term.	

	 70	 Sub	nom.	Covert et al. v. Minister of Finance of nova Scotia,	[1980]	2	SCR	744,	at	784.
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it	seems	to	me	that	the	plain	ordinary	meaning	of	the	expression	“beneficial	owner”	is	
the	real	or	 true	owner	of	 the	property.	The	property	may	be	registered	 in	another	
name	or	held	in	trust	for	the	real	owner,	but	the	“beneficial	owner”	is	the	one	who	can	
ultimately	exercise	the	rights	of	ownership	in	the	property.71

The	Crown	argued	 that,	on	a	 textual	 reading	of	 the	 term	“beneficial	owner,”	
such	words	should	be	taken	as	referring	to	the	person	who	can	exercise	the	normal	
incidents	of	ownership	of	property	(possession,	use,	risk,	and	control)	and	who,	as	a	
result,	ultimately	benefits	from	such	property.	To	that	end,	the	Crown	submitted	
that	in	attempting	to	ascertain	a	common	meaning	of	the	term	“beneficial	owner,”	
“bénéficiaire	effectif,”	and	“uiteindelijk	gerechtigde,”	one	must	search	behind	the	
legal	relationship	between	the	payer	and	the	payee	of	a	dividend	in	order	to	identify	
the	person	who,	as	a	factual	matter,	can	ultimately	benefit	from	the	dividend.

in	support	of	its	position,	the	Crown	emphasized	a	non-tax	decision	of	the	England	
and	Wales	Court	of	Appeal,	wherein	the	court,	adjudicating	a	commercial	dispute	
under	the	civil	laws	of	indonesia,	sought	to	interpret	the	meaning	of	the	term	“bene-
ficial	owner”	under	the	indonesia-Netherlands	income	tax	convention.	in	Indofood 
v. J.P. Morgan,72	the	court	was	required	to	determine	whether	a	new	Dutch	corpor-
ation	that	was	to	be	interposed	between	a	borrower,	resident	in	indonesia,	and	an	
existing	special-purpose	lender,	resident	in	Mauritius,	would	be	considered	to	be	
the	beneficial	owner	of	interest	payments	received	from	the	indonesian	borrower	
for	the	purposes	of	the	indonesia-Netherlands	income	tax	convention.	At	first	in-
stance,	the	High	Court	ruled	that	the	intermediary	company	would	be	the	“beneficial	
owner”	of	the	interest	payments	received	from	the	borrower.	The	court	emphasized	
that	 the	 intermediary	 would	 not	 be	 a	 nominee	 or	 agent	 of	 any	 other	 party	 and	
would	have	the	power	to	dispose	of	payments	that	it	received,	subject	to	limitations	
arising	from	its	ongoing	commercial	obligations.	The	decision	of	the	High	Court	
in	 Indofood	was	 appealed	 to	 the	Court	of	Appeal,	which	ultimately	held	 that	 the	
intermediary	would	not	be	considered	to	be	the	“beneficial	owner”	of	the	interest	
payments	 received	 from	 the	 borrower	 for	 the	 purposes	 of	 either	 the	 indonesia-
Mauritius	or	the	indonesia-Netherlands	tax	convention.	in	determining	whether	
the	intermediary	was	the	“beneficial	owner”	of	the	interest	payments	made	by	the	
borrower,	the	Court	of	Appeal	stated:

The	passages	from	the	OECD	commentary	.	.	.	show	that	the	term	“beneficial	owner”	
is	to	be	given	an	international	fiscal	meaning	not	derived	from	the	domestic	laws	of	
contracting	states.	As	shown	by	those	commentaries	and	observations,	the	concept	
of	beneficial	ownership	is	incompatible	with	that	of	the	formal	owner	who	does	not	
have	“the	full	privilege	to	directly	benefit	from	the	income.”73

	 71	 J.C. MacKeen Estate v. Min. of Finance (nS),	[1977]	CTC	230,	at	247	(NSSC).

	 72	 [2006]	STC	1195	(CA).

	 73	 ibid.,	at	paragraph	42.
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Rip	ACJ	acknowledged	that	the	judgment	rendered	in	Indofood	“conflicts	some-
what”	with	the	opinions	expressed	in	the	royal Dutch	case	that	the	recipient	of	an	
income	amount	is	generally	to	be	considered	the	beneficial	owner	of	such	income	
unless	it	is	contractually	obligated	to	pay	“the	largest	part	of	the	income	to	a	third	
party.”74	However,	Rip	ACJ	noted	that,	in	Indofood,	the	Court	of	Appeal	did	not	rest	
its	judgment	on	a	contractual	obligation	of	the	intermediary	to	forward	the	interest	
to	another	party,	but	rather	on	whether	the	intermediary	enjoyed	the	“full	privil-
ege”	of	the	interest	or	was	simply	an	“administrator	of	income.”75

Both	the	Crown	and	Prévost	ultimately	agreed	that	Prévost	Holding	was	not	an	
agent,	trustee,	or	nominee	for	Volvo	or	Henlys.	instead,	the	Crown	rested	its	case	
on	the	assertion	that	Prévost	Holding	was	acting	as	a	mere	conduit	or	funnel	to	re-
ceive	dividends	from	Prévost	on	behalf	of	Volvo	and	Henlys.

Rip	ACJ	acknowledged	that	the	OECD	commentary	on	article	10(2)	of	the	1977	
OECD	model	provided	that	one	should	look	behind	“agents	and	nominees”	to	de-
termine	 the	beneficial	owner	of	a	particular	amount.	He	 further	observed	 that	a	
“conduit	company”	cannot	be	said	to	be	the	beneficial	owner	of	property.	in	analyzing	
such	categories	of	persons,	Rip	ACJ	noted	that	a	person	who	is	an	agent,	a	nominee,	
or	a	conduit	company	has	none	of	the	attributes	of	ownership	of	a	particular	prop-
erty;	thus,	the	“beneficial	owner”	of	such	property	is	another	person.

Rip	ACJ	went	on	to	cite	examples	from	both	the	common	law	and	the	civil	law	to	
illustrate	the	distinction	between	the	two	sets	of	persons	referenced	above.	For	in-
stance,	under	the	common	law,	a	trustee	holds	property	for	the	benefit	of	someone	
else.	While	the	trustee	is	the	legal	owner	of	such	property,	the	trustee	does	not	per-
sonally	enjoy	the	attributes	of	ownership	of	such	property	(possession,	use,	risk,	and	
control).	 Accordingly,	 the	 word	 “beneficial”	 distinguishes	 the	 real	 or	 economic	
owner	of	the	property	from	the	owner	who	is	merely	a	legal	owner,	owning	prop-
erty	for	someone	else’s	benefit.

Rip	ACJ	indicated	that	under	both	common	and	civil	law,	the	persons	who	ultim-
ately	receive	income	are	considered	to	be	the	owners	of	income	property.	Dividends,	
in	whatever	form,	are	themselves	property	that	is	owned	by	someone.	As	a	conse-
quence,	Rip	ACJ	concluded:

[T]he	“beneficial	owner”	of	dividends	is	the	person	who	receives	the	dividends	for	his	
or	her	own	use	and	enjoyment	and	assumes	the	risk	and	control	of	the	dividend	he	or	
she	received.	The	person	who	is	beneficial	owner	of	the	dividend	is	the	person	who	
enjoys	and	assumes	all	the	attributes	of	ownership.76

Rip	ACJ	reconciled	his	conclusion	with	the	Supreme	Court	of	Canada’s	decision	
in	Jodrey Estate	as	follows:

	 74	 Supra	note	54,	at	paragraph	93.

	 75	 Rip	ACJ	observed	that,	under	the	laws	of	indonesia,	regard	must	be	had	to	substance	over	form.	

	 76	 Supra	note	54,	at	paragraph	100.
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When	the	Supreme	Court	in	Jodrey	stated	that	the	“beneficial	owner”	is	one	who	can	
“ultimately”	exercise	the	rights	of	ownership	in	the	property,	i	am	confident	that	the	
Court	did	not	mean,	in	using	the	word	“ultimately,”	to	strip	away	the	corporate	veil	so	
that	the	shareholders	of	a	corporation	are	the	beneficial	owners	of	its	assets,	including	
income	earned	by	the	corporation.	.	.	.	When	corporate	entities	are	concerned,	one	
does	not	pierce	the	corporate	veil	unless	the	corporation	is	a	conduit	for	another	per-
son	and	has	absolutely	no	discretion	as	to	the	use	or	application	of	funds	put	through	
it	as	conduit,	or	has	agreed	to	act	on	someone	else’s	behalf	pursuant	to	that	person’s	
instructions	without	any	right	to	do	other	than	what	that	person	instructs.77

in	 reaching	 his	 decision,	 Rip	ACJ	 acknowledged	 that	 there	 was	 evidence	 that	
Prévost’s	minute	book	referred	to	Henlys	and	Volvo	as	the	shareholders	of	the	cor-
poration	and	that	Henlys	had	directly	requested	the	payment	of	dividends	by	Prévost.	
Nevertheless,	Rip	ACJ	held	that	such	errors	were	not	fatal	to	Prévost’s	case.

in	 responding	 to	 the	 Crown’s	 argument	 that	 Prévost	 Holding	 was	 a	 conduit	
company,	Rip	ACJ	stated:

There	is	no	evidence	that	[Prévost	Holding]	was	a	conduit	for	Volvo	and	Henlys.	it	is	
true	that	[Prévost	Holding]	had	no	physical	office	or	employees	in	the	Netherlands	or	
elsewhere.	it	also	mandated	to	TiM	the	transaction	of	its	business	as	well	for	TiM	to	
pay	interim	dividends	on	its	behalf	to	Volvo	and	Henlys.	However,	there	is	no	evi-
dence	that	the	dividends	from	Prévost	were	ab initio	destined	for	Volvo	and	Henlys	
with	[Prévost	Holding]	as	a	funnel	of	flowing	dividends	from	Prévost.	The	financial	
statements	of	[Prévost	Holding]	.	.	.	and	copies	of	[Prévost	Holding’s]	corporate	in-
come	tax	returns	.	.	.	reflect	that	[Prévost	Holding]	owned	assets	and	had	liabilities.	
For	Volvo	and	Henlys	to	obtain	dividends,	the	directors	of	[Prévost	Holding]	had	to	
declare	interim	dividends	and	subsequently	shareholders	had	to	approve	the	dividend.	
There	was	no	predetermined	or	automatic	flow	of	funds	to	Volvo	and	Henlys	even	
though	Henlys’	representatives	were	trying	to	expedite	the	process.78

Rip	ACJ	emphasized	that	Prévost	Holding	was	an	entity	constituted	under	statute	
that	was	carrying	on	business	operations	and	corporate	activity	in	accordance	with	
applicable	Dutch	law.	Prévost	Holding	was	not	a	party	to	the	shareholders’	agree-
ment,	nor	could	Henlys	or	Volvo	take	action	against	Prévost	Holding	to	compel	the	
corporation	to	adhere	to	the	dividend	policy	referenced	in	the	shareholders’	agree-
ment.	The	constating	documents	of	Prévost	Holding	did	not	obligate	the	corporation	
to	pay	any	dividends	to	its	shareholders.

As	to	the	rights	of	Prévost	Holding	over	the	outstanding	shares	of	Prévost,	along	
with	any	dividends	declared	in	respect	of	such	shares,	Rip	ACJ	held:

[Prévost	Holding]	was	the	registered	owner	of	Prévost	shares.	it	paid	for	the	shares.	it	
owned	the	shares	for	itself.	When	dividends	are	received	by	[Prévost	Holding]	in	re-
spect	of	shares	it	owns,	the	dividends	are	the	property	of	[Prévost	Holding].	Until	such	

	 77	 ibid.	(notes	omitted).

	 78	 ibid.,	at	paragraph	102.	
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time	as	the	management	board	declares	an	interim	dividend	and	the	dividend	is	ap-
proved	by	the	shareholders,	the	monies	represented	by	the	dividend	continue	to	be	
property	of,	and	is	[sic]	owned	solely	by,	[Prévost	Holding].	The	dividends	are	an	asset	
of	[Prévost	Holding]	and	are	available	to	its	creditors,	if	any.	No	other	person	other	
than	[Prévost	Holding]	has	an	interest	in	the	dividends	received	from	Prévost.	[Prévost	
Holding]	can	use	the	dividends	as	it	wishes	and	is	not	accountable	to	its	shareholders	
except	by	virtue	of	the	laws	of	the	Netherlands.	Volvo	and	Henlys	only	obtain	a	right	
to	dividends	that	are	properly	declared	and	paid	by	[Prévost	Holding]	itself,	notwith-
standing	that	the	payment	of	the	dividend	has	been	mandated	to	TiM.79

As	a	consequence	of	the	foregoing,	Rip	ACJ	concluded	that	Volvo	and	Henlys	were	
not	the	beneficial	owners	of	the	dividends	paid	by	Prévost,	nor	was	there	any	evi-
dence	to	indicate	that	Prévost	Holding	was	a	conduit	for	Volvo	and	Henlys.

Prévost	raised	a	secondary	issue	(which	was	ultimately	rendered	moot)	with	re-
spect	to	the	conduct	of	the	minister	in	addressing	the	competent	authority	request	
made	by	Prévost	Holding.	Specifically,	Prévost	asserted	that	the	minister	had	de-
prived	Prévost	Holding	of	substantive	rights	afforded	to	it	under	the	Netherlands	
treaty	and,	therefore,	the	Tax	Court	should	strike	out	the	minister’s	reply.	Rip	ACJ	
quickly	disposed	of	Prévost’s	assertions	by	indicating	that	the	minister’s	reply	would	
not	be	struck	since	Prévost	Holding,	being	the	party	purportedly	aggrieved	by	the	
actions	of	the	minister,	was	not	a	party	to	the	matter	before	the	Tax	Court.	Rather,	
if	Prévost	Holding	held	the	view	that	it	had	been	prejudiced	as	a	result	of	the	actions	
of	the	minister	in	administering	the	Act,	relief	should	be	sought	through	the	Federal	
Court.

implic ations of the decision
The	judgment	rendered	in	Prévost Car	is	certain	to	bolster	the	confidence	of	non-
resident	investors	who	wish	to	structure	investments	in	Canada	through	intermediary	
entities.	Amid	myriad	undefined	terms	and	a	paucity	of	instructive	jurisprudence,	
Rip	ACJ	 attempted	 to	 fashion	a	pragmatic,	 yet	 fundamentally	 sound,	 interpretive	
framework	for	assessing	whether	a	particular	non-resident	taxpayer	may	be	said	to	
be	the	“beneficial	owner”	of	an	amount	paid	to	it	by	a	resident	of	Canada.

Rip	ACJ	properly	recognized	that	the	factual	bedrock	of	any	determination	of	
ownership	rests	in	the	proper	identification	of	the	commercial	rights	that	a	particu-
lar	party	possesses	over	the	subject	matter	in	question.	in	rendering	his	judgment,	
Rip	ACJ	paid	due	heed	to	the	actual	binding	terms	of	the	legal	relationships	among	
Volvo,	Henlys,	Prévost	Holding,	 and	Prévost.	He	clearly	 articulated	 the	entitle-
ments	enjoyed	by	Volvo	and	Henlys	with	respect	to	the	receipt	of	dividends	from	
Prévost	Holding,	along	with	the	inability	of	Volvo	and	Henlys	to	unilaterally	ap-
propriate	dividends	paid	by	Prévost	to	its	sole	shareholder,	Prévost	Holding.

	 79	 ibid.,	at	paragraph	105.	
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in	grappling	with	the	tricky	question	of	when	a	party	may	be	considered	to	be	the	
“beneficial	owner”	of	property,	Rip	ACJ	declined	to	embrace	the	Crown’s	propos-
ition	that	the	interpretation	of	the	term	“beneficial	owner”	should	not	be	bound	by	
what	was	referenced	to	as	“a	narrow	legalistic	meaning.”80	Rip	ACJ	instead	opted	to	
formulate	a	legal	test	capable	of	predictable	application,	requiring	a	person	to	bear	the	
incidents	of	ownership	in	order	to	be	considered	the	beneficial	owner	of	property.	
The	court’s	identification	of	tangible	criteria	to	be	applied	in	assessing	whether	a	
particular	person	may	be	considered	to	be	the	beneficial	owner	of	property	ensures	
that	taxpayers	will	be	capable	of	assessing	the	tax	treatment	of	a	proposed	invest-
ment	with	some	meaningful	degree	of	certainty.	By	contrast,	the	broad,	amorphous	
interpretive	approach	that	appeared	to	be	advocated	by	the	Crown	would	arguably	
have	introduced	an	intolerable	level	of	uncertainty	into	the	interpretation	of	treaty	
provisions	that	rely	on	the	concept	of	beneficial	ownership.

To	that	end,	the	judgment	of	the	Tax	Court	in	Prévost Car	respects	the	interpretive	
tenets	enunciated	by	the	Supreme	Court	of	Canada	in	the	Canada Trustco	case—
namely,	that	“[t]he	provisions	of	the	Income Tax Act	must	be	interpreted	in	order	to	
achieve	consistency,	predictability	and	fairness	so	that	taxpayers	may	manage	their	
affairs	intelligently.”81	in	establishing	a	relatively	concrete	test	to	be	applied	in	as-
sessing	 whether	 a	 non-resident	 person	 is	 the	 “beneficial	 owner”	 of	 a	 particular	
property,	 Rip	ACJ	 sensibly	 applied	 the	 interpretive	 principles	 articulated	 by	 the	
Supreme	Court	in	Canada Trustco	to	the	interpretation	of	bilateral	tax	treaties.

Of	some	concern	is	Rip	ACJ’s	willingness	to	introduce	the	concept	of	“conduit	
companies”	into	the	analysis	of	whether	a	person	may	be	said	to	be	the	“beneficial	
owner”	of	property	for	the	purposes	of	the	Netherlands	treaty.	Neither	the	1977	
OECD	model	 (upon	which,	 it	was	held,	 the	Netherlands	treaty	 is	based)	nor	the	
1977	OECD	commentary	makes	mention	of	“conduit	companies.”	While	the	OECD	
conduit	companies	report	discusses	the	concept	in	some	detail,	 it	 is	questionable	
whether	such	later	commentary	may	be	taken	as	a	relevant	aid	in	interpreting	the	
historical	text	of	the	Netherlands	treaty.82	However,	an	argument	could	be	made	that	
the	OECD	commentary	on	article	10	of	the	1977	OECD	model	speaks	of	intermedi-
aries	interposed	between	a	beneficiary	and	a	payer	of	a	particular	amount,	without	
providing	 an	 exhaustive	 definition	 of	 what	 constitutes	 an	 “intermediary.”	 While	
“agents”	and	“nominees”	are	 identified	 in	the	OECD	commentary	as	examples	of	
intermediaries,	it	is	open	to	reason	that	other	comparable	classes	of	entities	could	
be	 included	within	 the	contemplated	 scope	of	 the	concept	of	 an	“intermediary.”	
Nevertheless,	it	would	have	been	preferable	if	Rip	ACJ	had	more	clearly	articulated	
the	basis	upon	which	the	discussion	of	“conduit	companies”	was	properly	introduced	

	 80	 ibid.,	at	paragraph	83.

	 81	 Supra	note	40,	at	paragraph	12.

	 82	 See,	for	example,	the	holding	of	Bell	J	in	MIL (Investments) SA v. The Queen,	2006	DTC	3307;	
[2006]	5	CTC	2552,	at	paragraph	86	(TCC);	aff ’d.	2007	DTC	5437;	[2007]	4	CTC	235	(FCA).
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into	the	consideration	of	the	class	of	entities	that	could	be	said	to	be	the	“beneficial	
owner”	of	a	particular	property	for	the	purposes	of	the	Netherlands	treaty.

A	further	interesting	feature	of	the	judgment	in	Prévost Car	was	the	Tax	Court’s	
broad	willingness	to	consider	the	views	of	experts	when	seeking	to	understand	foreign	
tax	and	legal	matters.	A	substantial	portion	of	the	judgment	rendered	by	Rip	ACJ	
was	devoted	to	summarizing	and	discussing	the	evidence	presented	by	expert	wit-
nesses	and	the	associated	limitations	of	such	testimony.	The	role	played	by	expert	
testimony	in	the	adjudication	of	the	dispute	in	Prévost Car	follows	the	prominence	
of	expert	testimony	in	other	recent	tax	cases.83	if	expert	witnesses	are	to	continue	to	
play	a	central	role	in	the	adjudication	of	tax	disputes,	the	Tax	Court	will	need	to	be	
vigilant	in	ensuring	that	its	obligation	to	rule	upon	questions	of	law	is	not	usurped	
by,	or	ceded	to,	experts	who	are	called	to	testify	before	the	court.

Ultimately,	 the	 judgment	of	 the	Tax	Court	 in	Prévost Car	may	represent	yet	
another	 impediment	 to	 the	government’s	ongoing	attempt	 to	counteract	what	 it	
perceives	to	be	abuses	of	Canada’s	treaty	network.	When	combined	with	the	judg-
ment	rendered	by	the	Federal	Court	of	Appeal	in	MIL (Investments),84	which	appears	
to	have	attenuated	the	ability	of	the	government	to	broadly	apply	GAAR	in	the	treaty	
context,	the	government	may	be	forced	to	embrace	alternative	approaches	(such	as	
the	negotiation	of	“limitation-on-benefits”	clauses	in	Canada’s	treaties)	to	combat	
what	it	considers	to	be	the	improper	reliance	on	Canada’s	tax	treaties	to	escape	full	
Canadian	taxation.

The	Crown	has	filed	an	appeal	of	the	judgment	rendered	in	Prévost Car	with	the	
Federal	Court	of	Appeal.

Michael	Friedman	and	Ashley	Palmer

	 83	 See,	for	example,	GlaxoSmithKline,	supra	note	25.

	 84	 Supra	note	82.
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