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introduction
The Tax Court of Canada’s decision in George Weston Limited1 brings much-needed 
clarity to the tax treatment of gains or losses from hedges of capital assets. The 
court confirmed that such gains or losses may be on capital account irrespective of 
whether there is an underlying transaction involving a capital asset.

This decision overturns the position of the Canada Revenue Agency (CRA) on 
the tax treatment of hedging. The CRA’s long-held position has been that, under the 
linkage principle, gains or losses from forward contracts are on capital account only 
if they are linked to a disposition of a capital asset or debt.2 According to the CRA, a 
sufficient linkage exists only where the forward contract and the underlying trans-
action match in terms of timing and amount.

 * Ryan L. Morris is of WeirFoulds LLP, Toronto; Michael D. Templeton is of McMillan LLP, 
Toronto. Contributors of case notes to this issue are Tim Barrett and Michael Colborne of 
Thorsteinssons LLP, Toronto; Carl Irvine of McMillan LLP, Toronto; and Carrie Aiken and 
Corinne MacCarthy of Blake Cassels & Graydon LLP, Calgary.

 1 George Weston Limited v. The Queen, 2015 TCC 42.

 2 See, for example, CRA document nos. 2009-0348961I7, April 15, 2010; 2009-0352061I7, 
March 12, 2010; 2010-0355871I7, April 21, 2010; and 2013-0481691E5, June 26, 2013.
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In George Weston, the court flatly rejected the CRA’s position, agreeing with the 
taxpayer that that position “has no legal basis and is a wrong interpretation of the case 
law.”3 On this basis, the court upheld the taxpayer’s capital treatment of a $317 mil-
lion gain that it realized when it exited various derivative contracts that it had used 
to temporarily hedge against the foreign-currency exposure of its uS subsidiaries.

In our view, the court came to the correct conclusion in this case for the correct 
reasons. The CRA’s position, which led to the appeal, is fundamentally at odds with 
the architecture of the Income Tax Act,4 imposing an unnecessary and unprincipled 
requirement for recognition of a capital gain or loss on closing out a derivative.

The court’s approach affirms that the usual principles for distinguishing between 
income and capital apply in the context of gains and losses realized on derivative 
contracts. The court also clarifies that hedges are not limited to situations where the 
derivative contract matches up with an underlying transaction.

Thus the court has effectively expanded previous interpretations of the linkage 
principle, which limited capital treatment for gains and losses on derivatives to a 
limited number of situations—that is, those where a link could be established be-
tween the derivative transaction and a transaction involving a capital asset, long-
term borrowing, or the investment of idle capital funds.

facts
In 2001, George Weston Limited (“GWL”), a Canadian corporation, acquired a 
bakery business in the united States, along with its related uS subsidiaries, all of 
which carried on business in uS currency. As a result of this acquisition, GWL’s net 
investments in uS businesses (“uSD operations”) increased to well in excess of 
$2 billion.

Given the size of GWL’s uSD operations, fluctuations in the Canadian dollar and 
uS dollar exchange rates affected GWL’s consolidated equity, and in turn its debt-to-
equity ratio. This exposure became a significant concern for GWL when the value 
of its uSD operations exceeded $2 billion. At the time of the acquisition, the Can-
adian dollar was trading at historical lows relative to the uS dollar, and therefore any 
appreciation in the Canadian dollar would erode GWL’s consolidated equity and, 
consequently, its debt-to-equity ratio. Erosion of these metrics could have adverse 
commercial consequences (for example, with respect go GWL’s credit rating and 
cost of capital).

To protect its balance sheet from such fluctuations, GWL entered into cross-
currency basis swap contracts with various financial institutions (“the swaps”). The 
terms of the swaps generally ranged between 10 and 15 years. The notional uS dol-
lar value of the swaps closely approximated GWL’s total net investments in its uSD 

 3 George Weston, supra note 1, at paragraph 97.

 4 RSC 1985, c. 1 (5th Supp.), as amended (herein referred to as “the Act”). unless otherwise 
stated, statutory references in this article are to the Act.
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operations that were exposed to currency risk. This effectively gave GWL’s balance 
sheet equity protection from currency fluctuations.

In 2003, two years after entering into the swaps, GWL decided that it no longer 
required them. As stated above, the original rationale for entering into the swaps 
arose from concerns about volatility in the Canadian dollar and uS dollar exchange 
rate owing to the historically low value of the Canadian dollar. In 2003, the Canadian 
dollar had appreciated relative to the uS dollar. Furthermore, GWL had refinanced 
or repaid its initial acquisition costs related to the 2001 purchase in a manner that 
caused its debt-to-equity ratio to fall. GWL terminated the swaps and realized a 
$317 million gain. It reported the gain on capital account.

the rea ssessment
The minister reassessed GWL on the basis that the gain from terminating the swaps 
was on income account. (This was not surprising, given the CRA’s longstanding pos-
ition on the tax treatment of hedging contracts, discussed in more detail below.)

According to the minister, receipts from closing out derivative contracts (such as 
the swaps) are on capital account only if the derivatives are linked to “an underlying 
transaction that is the purchase or sale of a capital asset, the repayment of a debt 
denominated in a foreign currency or the investment of idle capital funds.”5 If none 
of these linkages exists, the profit or loss on derivatives must be on income account 
because it results from speculation or, “by default,”6 from the taxpayer’s ordinary 
business. In other words, the minister’s view appeared to be that, unless derivatives 
are linked to an underlying transaction (or result from the investment of idle capital 
funds), the gains or losses from those derivatives must be income as a matter of law.7

On this view, the minister decided that GWL’s $317 million gain must be on in-
come account. In particular, because GWL had no intention of selling its investments 
in the uSD operations, there was no “offsetting position” against which the gains or 
losses from the swaps could be matched.8 Since the swaps were not linked in this 
way to GWL’s net uSD investments, it followed that the gains from exiting the swaps 
must be on income account.

The minister raised two additional arguments at trial. One was that, by deciding 
to close the swaps when GWL had a large accumulated gain, GWL was speculating 
and therefore was carrying on an adventure or concern in the nature of trade. The 
court summarized the minister’s other additional argument as follows: “Swaps are 
not capital property and the payment received by the appellant on their termination 
is not proceeds of disposition of a capital property.”9 In other words, the swaps were 
inventory.

 5 George Weston, supra note 1, at paragraph 5.

 6 Ibid.

 7 Ibid., at paragraphs 5, 50, and 57.

 8 Ibid., at paragraph 54.

 9 Ibid., at paragraph 32.
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the decision
The court first decided whether the swaps were “hedges” against the currency risk 
associated with GWL’s uSD operations.

The court defined “hedging” in contradistinction to “speculation.” In the court’s 
view, hedging arises where a party has assets or liabilities exposed to market fluctua-
tions and seeks to protect the asset or liability through entering the derivative 
contract. In contrast, speculation arises to the extent that the “hedger engages in 
derivatives transactions with a notional value in excess of its actual risk exposure.”10

On the basis of this definition, the court concluded that the swaps were hedges. 
The court was satisfied that GWL did not enter into the swaps with an intention to 
speculate. The evidence established that the swaps were a direct response to the 
2001 uS business acquisition, a transaction that gave rise to the perceived need to 
protect the uSD operations from currency fluctuations. In addition, the notional 
value of the swaps closely approximated the total value of the uSD operations that 
were exposed to currency risk.11 GWL’s sole intention in entering into the swaps was 
to protect the equity of the GWL group of companies.12

Having satisfied itself that the swaps were hedges, the court turned next to the 
real meat of the matter: Was the gain from terminating the swaps on income or 
capital account? Given that the assets being hedged (the shares of GWL’s uS subsidi-
aries) were clearly on capital account, the question boiled down to whether the 
CRA’s linkage policy is correct: Does the absence of a linkage between the swaps and 
a capital transaction or debt obligation result in the gains from the swaps automatic-
ally being included in business income? Alternatively, did GWL’s sale of the swaps 
amount to an adventure or concern in the nature of trade?

The court rejected the minister’s first argument that the gains were on income 
account because they were not linked to an underlying transaction.

The minister had tried to urge this principle upon the court by relying on case 
law concerning foreign-currency derivatives. The decision makes specific reference 
to the minister’s reliance on Salada Foods Ltd.13 and Saskferco Products ULC.14 Accord-
ing to the minister, these and other cases stand for the proposition that hedging to 
translation exposure (hedging of net investments) does not provide a sufficient link-
age to obtain capital treatment. Instead, capital treatment is available only where 
the taxpayer hedges to transaction exposure.15

In its analysis, the court pointed out that Salada Foods and Saskferco Products did 
not deny capital treatment on the basis that the taxpayer was attempting to hedge 

 10 Ibid., at paragraph 68, quoting from Brent W. Kraus, “The use and Regulation of Derivative 
Financial Products in Canada” (1999) 9 Windsor Review of Legal and Social Issues 31-64, at 38.

 11 George Weston, supra note 1, at paragraph 70.

 12 Ibid., at paragraph 73.

 13 Salada Foods Ltd. v. The Queen, 74 DTC 6171 (FCTD).

 14 Saskferco Products ULC v. Canada, 2008 FCA 297.

 15 George Weston, supra note 1, at paragraph 56.
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its balance sheet. In Salada Foods, the taxpayer was regularly speculating in currency 
and did not provide evidence of the value of the assets that it claimed to be hedging.16 
In Saskferco Products, the taxpayer lost because there was no correlation between the 
purported hedge transaction and the item being hedged—that is, they had in-
dependent commercial purposes.17

The court also pointed out (correctly in our view) that most of the other cases 
that denied capital treatment to forward derivative contracts did so on the basis that 
the derivatives were linked to the purchase or sale of commodities or supplies.18 
Accordingly, the gains or losses realized by the taxpayers in those cases were con-
nected to their business. In GWL’s case, by contrast, the swaps were not linked to 
anything on income account.

In light of this analysis, the court ruled that the minister’s requirement for an 
underlying transaction as a prerequisite for capital treatment was based on a “wrong 
interpretation of the case law” that had “no legal basis.”19

The court also dismissed the minister’s secondary position that GWL’s hedging 
activities constituted an adventure or concern in the nature of trade.

The court’s conclusion on this issue is not surprising, given that it had already 
decided that GWL had entered into the swaps for the purpose of hedging rather than 
speculation. In addition, the court found no evidence that GWL’s initial intention 
(hedging) was displaced by a subsequent speculative intention when it decided to 
terminate the swaps. GWL’s only purpose in entering into, holding, and disposing of 
the swaps was to hedge currency risk on its balance sheet. Thus, the hedging activ-
ities themselves did not constitute an adventure or concern in the nature of trade 
and therefore were not deemed to be a business.

Since the court had decided that the swaps were hedges, there was no need to 
consider whether the swaps were on income or capital account if the swaps were not 
hedges.

implic ations of the decision
George Weston is the first decision to consider a situation where a taxpayer made a 
business decision to enter into swaps in order to protect its consolidated group equity. 
In our view, the court reached the correct conclusion and for the right reasons.

Also, this decision clarifies the definition of “hedging” for tax purposes. On the 
basis of earlier jurisprudence, it was possible to take the view that hedging required 

 16 Ibid., at paragraphs 78-79.

 17 Ibid., at paragraphs 82-83.

 18 Ibid., at paragraph 77 (dealing with Atlantic Sugar Refineries v. Minister of National Revenue, 
[1949] SCR 706 and Tip Top Tailors Limited v. The Minister of National Revenue, [1957] SCR 703), 
and paragraphs 84-85 (dealing with Ethicon Sutures Ltd. v. The Queen, 85 DTC 5290 (FCTD)).

 19 George Weston, supra note 1, at paragraph 97. Indeed, the minister’s position (as summarized in 
the reasons for judgment) makes no reference to the Income Tax Act.
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that the derivative be linked to an underlying transaction that was likely to occur.20 
The CRA’s policy with respect to hedging transactions appears to be influenced by 
this jurisprudence.21

George Weston clarifies that such a requirement does not exist. A hedge exists 
where a taxpayer has assets or liabilities exposed to market fluctuations and uses a 
derivative contract to protect those assets or liabilities from such fluctuations. Of 
course, taxpayers must establish that the derivative contract is linked to the asset 
or liability—that is, the derivative reduces exposure and was intended to reduce 
exposure.

The view that an underlying transaction is a prerequisite for a hedge to a capital 
asset is likely based on a misreading of earlier jurisprudence. In Echo Bay, for ex-
ample, the court quoted from a report (on which there was no dispute) that a hedge 
required an “anticipated transaction” and a probability that the “anticipated trans-
action will occur.”22 In its policy, the CRA also cites Salada Foods and Placer Dome23 
as support for the underlying transaction requirement. However, those decisions do 
not purport to impose an underlying transaction requirement in order for a hedge 
of a capital asset to exist.24

By refining the definition of “hedging” to accommodate hedging against a tax-
payer’s balance sheet, the court in George Weston was able to essentially decide the 
case on the basis of the linkage principle—that is, the principle that the tax treat-
ment of a derivative gain or loss is linked to the underlying thing to which it relates. 
Courts have consistently applied this principle to determine the tax treatment of 
derivatives.25

It is unfortunate that the court did not have the opportunity to consider whether 
the gain derived from terminating the swaps would be on income or capital account 
if the swaps were not a hedge. This omission leaves untested the CRA’s view that 
unless a taxpayer can establish capital treatment through the linkage principle, the 
derivative will automatically be treated as speculative and the resulting gain or loss 
will be on income account.26

 20 See, for example, Echo Bay Mines Ltd. v. The Queen, 92 DTC 6437, at 6440 (FCTD).

 21 See, in particular, CRA document no. 2009-0352061I7, March 12, 2010.

 22 Echo Bay Mines, supra note 20, at 6440.

 23 Placer Dome Canada Ltd. v. Ontario (Minister of Finance), 2006 SCC 20.

 24 In Salada Foods, supra note 13, at 6175, in the course of finding that the taxpayer was speculating, 
the court observed that “[the taxpayer] was not investing idle capital funds nor was it disposing 
of a capital asset.” In Placer Dome, supra note 23, at paragraph 35, the court quoted from the 
passage in Echo Bay Mines and concluded that the “general principles articulated in that case 
have some relevance here.”

 25 See C. Anne Calverley, Jehad Haymour, and Sophie Virji, “Taxation of Derivative 
Transactions” (2013) 26:2 Canadian Petroleum Tax Journal 1-24.

 26 Other commentators also share this view. See, for example, Calverley et al., ibid.: “[I]f there is 
no underlying transaction to which the derivative is linked, the derivative will be treated as 
being speculative, and the resulting gain or loss will be on income account.”
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In our view, the CRA’s position is wrong. There is no basis in the Income Tax Act 
for holding that gains or losses from derivatives are always on income account un-
less linked to an underlying capital property or an investment of idle capital.

Section 3 of the Act requires taxpayers to determine the total of all amounts for 
the year from a source in Canada other than taxable capital gains from the dispos-
ition of property. Thus, gains and losses from terminating derivatives are on income 
account only if they are income from a “source.” In our view, the analysis should 
begin by identifying a potential source. This could be done either by “linking” the 
gain or loss to a source (as in Atlantic Sugar)27 or by finding that the purchase and 
sale of derivatives itself constitutes a source (for example, that it constitutes a busi-
ness, including an adventure or concern in the nature of trade).

The court’s approach in George Weston is a useful reminder that the usual prin-
ciples for discerning between income and capital continue to apply in the context of 
derivative transactions. The linkage principle does not alter the usual rules. Instead, 
the linkage principle assists in the application of these rules and thus should be in-
terpreted in light of them.

Tim Barrett and Michael Colborne

no Consideration for CommerCial realities
Invesco Canada Ltd. v. The Queen
2014 TCC 375

Keywords: gsT n hsT n managemenT fees n muTual funds n ConTraCTs n Canada revenue 
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introduction
The Tax Court of Canada’s recent decision in Invesco Canada Ltd.28 is remarkable, 
not so much for the legal issues it decided, which were pretty straightforward, but 
for the somewhat disturbing insight it gives into the CRA’s practices in assessing 
goods and services tax (GST)/harmonized sales tax (HST).

facts
Invesco Canada Ltd. and its predecessors29 (“Invesco”) provided, during the relevant 
years, management services to a number of mutual fund trusts. For the provision of 
these services, Invesco received management fees, which were subject to GST. Al-
though the management fees were paid by the funds, the economic cost of the fees 
was borne by investors, through reduced returns on investment.

 27 Atlantic Sugar, supra note 18.

 28 Invesco Canada Ltd. v. The Queen, 2014 TCC 375.

 29 Invesco Canada Ltd. is the successor corporation of Trimark Investment Management Inc. and 
Aim Funds Management Inc., the relevant fund managers during the relevant reporting periods.
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Like many mutual fund managers, Invesco marketed its funds to two distinct 
groups of investors: retail investors and large institutional investors (“large invest-
ors”). In order to attract large investors, investment fund managers often reduce the 
management fees that they charge their funds in respect of investments by such 
investors.30 Prior to 1995, this reduction was typically achieved through the payment 
of a “management fee rebate”: that is, fund managers would charge funds their full 
management fees and then rebate a portion of those fees to the fund’s large invest-
ors. Although funds would pay the manager the full amount of the management fees 
owing under the relevant management agreements (plus 7 percent GST on that full 
amount), large investors would receive a rebate of some portion of those fees dir-
ectly from the manager, reducing the economic burden of the management fees to 
those investors and thus making such investments more attractive.

However, in 1995, the fund industry identified an income tax concern arising 
from the payment of management fee rebates by fund managers to large investors 
with respect to investments in mutual fund trusts. The payment of the rebate from 
the fund manager to a large investor would give rise to an income inclusion in the 
hands of the large investor as an inducement payment under paragraph 12(1)(x) of 
the Income Tax Act, but that same payment would also give rise to a deemed income 
inclusion for the fund under subsection 12(2.1). The result was that a management 
fee rebate would give rise to double taxation, with each dollar of the rebate being 
taxed twice.

In response to this concern, the fund industry (including Invesco) changed the 
mechanism used to reduce the economic burden of management fees to large in-
vestors. Instead of paying a management fee rebate to a large investor in respect of 
its investment in a particular fund, a fund manager would negotiate with the large 
investor to reduce the management fee payable by the particular fund in respect of 
that investment. Further, the trust declaration for the fund would be amended to 
allow the trustee of the fund to pay a special trust distribution (“a special distribu-
tion”) to a large investor equal to the amount of the management fee reduction 
(representing the additional net income of the fund arising as a result of the reduced 
management fee). These changes resolved the problem of double taxation arising 
from the payment of management fee rebates, a point confirmed by the CRA in a 
number of advance income tax rulings.31

Consistent with this market practice, Invesco amended (1) the declarations of 
trust for its mutual fund trusts (“the trust declarations”) to require the trustees of the 
funds to make special distributions to large investors, and (2) its management agree-
ments with those funds (“the management agreements”), to allow Invesco to negotiate 

 30 Large investors are particularly attractive to fund managers because they allow managers to 
increase the assets under management in their funds (increasing managers’ profits) and to 
achieve economies of scale for the funds (reducing costs and increasing returns of their funds, 
thus making the funds more attractive to new investors).

 31 See, for example, Income Tax Ruling ATR-65 (Cancelled), “Reduction to Management Fees for 
Large Investments in a Mutual Fund,” April 20, 1995.
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a reduced management fee in respect of investments by a particular investor, on 
condition that the funds make special distributions arising from that reduction of 
fees.32 Invesco obtained an advance tax ruling (“the tax ruling”) confirming that the 
special distributions would be treated as trust distributions payable by the funds and 
would be deductible by the funds under subsection 104(6) of the Act.33 The tax ruling 
also confirmed that the special distributions would be treated as trust distributions 
received by the large investors.34 unfortunately, given that the tax ruling dealt spe-
cifically with the fee arrangements at issue in the Invesco case, the ruling did not 
address the GST implications of the special distributions.35 Invesco, sensibly, levied 
GST on the (reduced) management fees actually paid by its funds.36

Surprisingly, in light of the tax ruling, the CRA assessed Invesco on the basis that 
consideration payable by funds to Invesco included the value of the special distribu-
tions made by the funds to large investors. The basis for this assessment was the 
CRA’s theory that the management fee reduction did not represent an actual reduction 
in the management fee. Rather, in the CRA’s view, the special distribution reflected 
an obligation of a fund, under the management agreement, to pay an amount equal 
to the management fee reduction to the large investors on behalf of Invesco.37 In 
effect, in the CRA’s view, the full (unreduced) management fee was still being paid by 
the fund to Invesco, and Invesco directed that part of the fee equal to the manage-
ment fee reduction be paid to the large investors.38 The CRA further asserted that 
part of the consideration payable by the funds consisted of an “obligation” under the 
management agreements to make the special distribution (referring to the condition 
that the management fee would be reduced only if such distributions were made). 
As a consequence, the CRA asserted that Invesco should have collected GST on the 
full (unreduced) amount of the management fee. In other words, the GST treatment 
should have been the same as it was under the management fee rebate regime.

Invesco appealed the assessments to the Tax Court of Canada.

the decision
At the Tax Court, Campbell J upheld Invesco’s appeal, concluding that, in light of the 
relevant provisions of the management agreements and the trust declarations, and 
the intentions of the parties to effect the management fee reductions in a manner that 

 32 Invesco, supra note 28, at paragraph 22.

 33 Ibid., at paragraph 20.

 34 Ibid., at paragraph 21.

 35 No doubt because it would not have occurred to anyone that the CRA would seek to treat a 
trust distribution to a large investor as a form of consideration payable to Invesco.

 36 Perhaps not coincidentally, this new arrangement meant that less GST would be payable by the 
funds than had been payable under the old management fee rebate regime (where the amount 
of GST levied would have been based on the unreduced management fee).

 37 Invesco, supra note 28, at paragraph 29.

 38 Ibid., at paragraph 29.
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avoided the application of subsection 12(2.1), the consideration payable to Invesco 
consisted solely of the reduced management fee.

In reaching this conclusion, Campbell J rejected the Crown’s argument that the 
special distribution was payable to large investors by Invesco under the manage-
ment agreement. In her view,

[i]t is apparent from [the wording of the declaration of trust] that the obligation, for 
the Funds to pay [special distributions] to Large Investors, is created by the Declara-
tion of Trust. The legal obligation or liability to pay these special distributions arises 
through the wording employed by the Declaration of Trust and not the Management 
Agreement. . . . The special distributions are not consideration for the Appellant’s 
supply of management services to the Funds because they are being paid from the 
Funds, which are separate legal entities, to trust beneficiaries as trust distributions.39

Campbell J further noted that the CRA’s position, that the funds did not receive the 
benefit of reduced management fees, was not correct. During the period between 
the date on which the reduced fees were payable and the date on which a special 
distribution was made, the reduced fees accrued to the benefit of the fund.40

Campbell J also observed that the minister’s interpretation of the management 
agreement was inconsistent with the interpretation given in the tax ruling. The tax 
ruling, she noted, “described transactions in which the income tax consequences 
would be consistent with a Manager charging the Funds reduced fees provided the 
Funds used the savings to pay special distributions to certain investors”41—in short, 
the interpretation in the ruling matched the characterization of the transactions 
advanced by Invesco. In order to avoid the imposition of double taxation in respect 
of inducement payments from Invesco to large investors, the parties sought to en-
sure that the special distributions would be separate from fees charged by Invesco; 
in Campbell J’s words, “there could be no payment from [Invesco] to the Large 
Investors.”42 Given that the management agreements and the trust declarations 
were amended to give effect to the tax ruling, Campbell J favoured an interpretation 
of those agreements that was consistent with the objective intention of the parties 
to give effect to the tax ruling.43

Finally, Campbell J considered the minister’s argument that the clause in the man-
agement agreements providing that the reduction in fees was conditional on the 
funds’ making special distributions to large investors was an obligation of the funds 
to Invesco and a form of consideration payable to the manager. While she suggested 
that this argument might have some merit if framed differently, she concluded that 
the minister did not adduce any evidence as to what the value of that obligation or 

 39 Ibid., at paragraph 64.

 40 Ibid., at paragraph 71.

 41 Ibid., at paragraph 72.

 42 Ibid.

 43 Ibid., at paragraph 75.
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condition might be.44 Given her conclusion that there was no obligation on the part 
of Invesco to pay amounts to the large investors, Campbell J refused to accept the 
minister’s assertion that the value of the condition/obligation was equivalent to 
the amount of the special distributions.

discussion
Campbell J’s decision is clearly correct. The management fee reduction/special 
distribution mechanism is widely used in the fund industry, largely in reliance on 
advance tax rulings issued by the CRA to the effect that the special distributions do 
not constitute a payment from the manager to large investors triggering double 
taxation by virtue of paragraph 12(1)(x) and subsection 12(2.1). Accordingly, barring 
some error in implementing that mechanism, it is hard to see how Campbell J could 
have come to a contrary conclusion.

The position taken by the minister in this case was surprising. Given the CRA’s 
apparent acceptance of the characterization, for the purposes of the Act, of the trans-
actions effected by Invesco as a reduction in the management fees payable to the 
manager and the payment of special distributions as trust distributions (as reflected 
in the tax ruling issued to Invesco and similar rulings issued to other participants in 
the fund industry), it is not clear why the CRA thought that it could characterize those 
transactions in a completely inconsistent manner for GST purposes, such that the 
management fee was not reduced and the special distribution was treated as a pay-
ment on behalf of the manager. It is very disturbing that, in assessing a taxpayer for 
GST purposes in respect of a particular transaction, the CRA would adopt a charac-
terization of that transaction that is inherently inconsistent with its own treatment 
of the same transaction for income tax purposes—particularly where, as in this case, 
the transaction has been implemented by the taxpayers relying on an advance tax 
ruling and reflecting a widely followed industry practice that has been approved by 
the CRA. While the tax ruling may not have dealt explicitly with the application of 
GST to the transactions in question, surely it is reasonable for taxpayers to assume 
that the CRA will not, absent some special deeming rule, characterize a transaction 
in one way for income tax purposes and in a completely different way for GST pur-
poses. That the CRA has presumably continued to assess Invesco’s funds, as well as 
the large investors and Invesco itself (to say nothing of other investment funds and 
fund managers) in a manner consistent with the tax ruling for income tax purposes, 
while reassessing Invesco for GST in a contrary manner, is very troubling. Happily, 
at least the CRA did not appeal Campbell J’s decision.

Equally troubling is the tendency, reflected in recent GST/HST cases45 and appar-
ent in this case, for the CRA to try to “unbundle” transactions in order to find taxable 
consideration or taxable supplies where, from a commonsense business perspec-
tive, none exist. In Invesco, as Campbell J noted, from both a legal and a commercial 

 44 Ibid., at paragraph 81.

 45 See, for example, infra notes 46 and 47 and the related discussion in the text below.
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perspective, the management agreements provided for the provision of management 
services in consideration for the payment of the reduced management fees. Instead, 
the CRA sought to characterize the agreements as providing for the provision of 
management services in consideration for (1) the reduced management fee and 
(2) an “obligation” on the part of the funds to make special distributions to large 
investors. This treatment merits two comments.

First, it is not clear how a provision that makes a reduction in a management fee 
payable by a fund conditional on the fund’s making special distributions constitutes 
an “obligation” of the fund to make a special distribution. A condition does not im-
pose an obligation; it merely triggers consequences if the condition is not fulfilled. 
Presumably, if the fund did not make a special distribution (as required by its trust 
declaration), that failure would give rise to an obligation of the fund—namely, an 
obligation to pay the full amount of the management fee (at which point GST would 
be payable on the full amount of that payment). Otherwise, there is no obligation on 
the part of the fund to do anything more than pay the reduced management fee.

Second, and more concerning, are the implications of the CRA’s position for 
commercial supply agreements generally. Most such agreements include a host of 
covenants, conditions, and other obligations on the part of both the recipient and the 
supplier to do, or to not do, many things. If the CRA’s assessing position in Invesco is 
indicative of its general policy, does this mean that, in computing the GST/HST payable 
in respect of supplies under such an agreement, taxpayers have to ascribe some value 
to those conditions, covenants, and obligations in order to ascertain their GST/HST 
obligation? Does agreeing to those conditions, covenants, and obligations consti-
tute a taxable supply in its own right, potentially subject to GST/HST? This would 
seem to be a commercially unworkable interpretation of the GST/HST regime.

Consider a simple example. An individual rents a car for $100 and, as part of the 
terms of the lease agreement, agrees to indemnify the rental agency if he damages 
the car. That indemnity presumably has some, non-zero, value—people do crash 
rental cars. If the CRA’s position is correct, it means that the rental company must 
charge and collect GST/HST on both the $100 payment and the value of the indem-
nity. Moreover, a typical car rental agreement will contain a number of covenants 
and obligations on the part of the customer (such as not to drive the rental car off-
road, not to allow other people to drive the car, to obey all applicable traffic laws, 
etc.). Does the rental agency have to levy GST/HST on the value of those covenants 
and obligations as well? I think it is safe to say that no one proceeds on that basis.

unfortunately, the Invesco case is not the first time that the CRA has sought to 
open up an agreement in order to recharacterize its nature. In the long-running 
Costco ordeal, the CRA pointed to an exclusivity provision of a co-branding agree-
ment and tried to recharacterize what was essentially an agreement to provide credit 
card transaction services as a taxable supply of “exclusivity.”46 At the Tax Court, 

 46 Costco Wholesale Canada Ltd. v. The Queen, 2009 TCC 134; rev’d. 2010 FCA 9; and Costco 
Wholesale Canada Ltd. v. The Queen, 2010 TCC 609; aff ’d. 2012 FCA 160.
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Miller J commented as follows (in his second decision in the case) on the CRA’s at-
tempt to open up the agreement at issue in order to identify additional supplies:

I have an uneasy feeling that such an approach could open every contract to review to 
see if such contractual covenants, properties, would unintentionally transmogrify a 
contract from a supply of one thing from a vendor to a purchaser to a contract for the 
supply of two things, one from the vendor to [the] purchaser and another from the 
purchaser back to the vendor. Given the nature of this type of property [that is, con-
tractual covenants], I find that it cannot simply follow that because there is property 
there must be a supply of this particular type of property.47

In Costco, the CRA was opening up the agreement at issue in order to identify 
supplies that the parties did not contemplate making or receiving. In Invesco, it 
sought to do the same thing in order to identify consideration that, from a legal and 
commercial perspective, the parties did not contemplate paying or receiving. These 
positions risk making the GST/HST regime unworkable for suppliers and recipients 
alike by recharacterizing transactions for GST/HST purposes that have no bearing 
on what the parties actually intended. In order for businesses to comply with the 
GST/HST regime, the tax must be levied in a manner that is consistent with both 
legal and commercial reality.

In Costco, the Federal Court of Appeal did not address Miller J’s concern on this 
point, ultimately upholding his decision on other grounds.48 As a result, the CRA does 
not appear to have been discouraged from taking an analogous position in Invesco. 
In that light, Campbell J’s obiter suggestion in this case, that the CRA’s argument 
might have merit if framed differently in the pleadings, is unfortunate, since it may 
only serve to encourage the CRA to continue to advance similar frivolous arguments.

Carl Irvine

ontario suPerior Court of JustiCe

reCtifiCation: is notiCe to tHe Cra required?
Canada (Attorney-General) v. Brogan Family Trust
2014 onsC 6354

Keywords: Canada revenue agenCy n ConTraCTs n liTigaTion n proCedures n reCTifiCaTion

introduction
The Ontario Superior Court of Justice issued its decision in Brogan Family Trust49 
in October 2014. The decision is largely procedural; it deals with a motion by the 

 47 Costco Wholesale Canada Ltd. v. The Queen, 2010 TCC 609, at paragraph 17.

 48 Costco, supra note 46 (FCA).

 49 Canada (Attorney-General) v. Brogan Family Trust, 2014 ONSC 6354.



514  n  canadian tax journal / revue fiscale canadienne (2015) 63:2

CRA to set aside a rectification order granted on an application by the Brogan Fam-
ily Trust (“the trust”), on the basis that the CRA had not been given notice of the 
application.

facts
The trust was settled in 2004 for family tax-planning purposes. In 2010, the trustees 
discovered an error in the trust agreement preventing distributions of trust property 
to minor beneficiaries. If this error were not corrected, the income of the trust 
could not be allocated and paid to minor beneficiaries, and this restriction would 
negatively affect the income-splitting opportunities available through the use of the 
trust.

The trustees sought and obtained an order of the court in 2010 (“the rectifica-
tion order”) to correct the trust agreement in order to permit the distribution of 
trust property to the intended minor beneficiaries. Counsel advised the trustees that 
notice to the CRA of the application for the rectification order was not required, and 
the court was aware at the time that it gave the rectification order that the CRA had 
not been notified of the proceedings.

Shortly before the rectification order was granted, the trust disposed of a busi-
ness. In filing its 2010 income tax return, the trust allocated the proceeds from the 
disposition to the beneficiaries, and the beneficiaries reported those distributions in 
their respective tax returns.

In 2012, in the course of an audit, the CRA became aware of the rectification or-
der, and approximately 10 months later, in 2013, it brought a motion to set aside 
that order. It was that motion that was the subject of the decision in this case.

the decision
In our view, the interesting issues before the court dealt with whether the CRA had 
standing to bring the motion as a “party affected by a judgment,” as required by the 
Rules of Civil Procedure (Ontario)50 (“the Ontario rules”), and whether there is a 
general requirement in law that the CRA be served with notice of all applications for 
rectification orders. For the reasons set out below, the court dismissed the CRA’s 
motion to set aside the rectification order on the basis that the CRA did not have 
standing as an affected party and had not brought the motion within the time re-
quired by the Ontario rules.

The relevant Ontario rules provide as follows:

37.14(1) A party or other person who,
(a) is affected by an order obtained on motion without notice;
(b) fails to appear on a motion through accident, mistake or insufficient notice; or
(c) is affected by an order of a registrar,

 50 RRO 1990, Reg. 194, as amended.
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may move to set aside or vary the order, by a notice of motion that is served forthwith 
after the order comes to the person’s attention and names the first available hearing 
date that is at least three days after service of the notice of motion.

. . .
38.11(1) A party or other person who is affected by a judgment on an application made 

without notice or who fails to appear at the hearing of an application through accident, 
mistake or insufficient notice may move to set aside or vary the judgment, by a notice of 
motion that is served forthwith after the judgment comes to the person’s attention and 
names the first available hearing date that is at least three days after service of the 
notice of motion.51

“Forthwith”

The Ontario rules require the party bringing the motion to do so “forthwith after the 
order comes to the person’s attention.” In Brogan Family Trust, there was a 10-month 
delay between the time the CRA became aware of the rectification order and the 
time it filed a motion to set aside the order. The CRA argued that the delay was not 
inordinate in the circumstances, stating that it was due to the auditor’s unfamiliarity 
with rectification orders and the CRA’s internal policy for dealing with such orders.

The court stated that the word “forthwith” has been interpreted to mean “with-
out unreasonable delay considering the object of the rule and the circumstances of 
the case.”52 It acknowledged that the definition

anticipates a contextual analysis rather than the imposition of hard and fast rules. It 
includes an assessment of the cause of the delay and whether it was reasonable, a con-
sideration of the prejudice, if any, to the parties, and the relative importance of the 
order to the parties.53

On that basis, the court concluded that the CRA had not brought the motion “forth-
with” as required by the Ontario rules.

Standing—Persons “Affected”

The Ontario rules provide standing to challenge an order or judgment brought 
without notice to persons who are “affected by” the order or judgment. The court 
stated that, to be considered “affected,” the party bringing the motion must demon-
strate that its proprietary or economic interests will be affected by the order. The test 
of whether a party is affected by the order or judgment must be applied with regard 
to the facts and circumstances in place at the time of the order or judgment.

In determining whether the CRA was a party affected by the rectification order, the 
court considered the decision in AIM Funds Management Inc. v. AIM Trimark Corporate 

 51 Ibid. (emphasis added).

 52 Brogan Family Trust, supra note 49, at paragraph 17, quoting Coopers & Lybrand Ltd. v. Richter 
Associates, [2000] OJ no. 2073 (SC); aff ’d. [2001] OJ no. 1087 (CA).

 53 Brogan Family Trust, supra note 49, at paragraph 17.



516  n  canadian tax journal / revue fiscale canadienne (2015) 63:2

Class Inc.54 In that case, the court concluded that once the CRA has made an assess-
ment or reassessment of tax liability against an applicant, it is a creditor and may be 
affected by a rectification order.55 In Brogan Family Trust, no assessment or reassess-
ment had been issued before the rectification order sought by the trust was granted, 
and consequently, the AIM Funds decision was of limited application.

The CRA claimed standing based on its status as a creditor of the trust but ac-
knowledged that, at the time of the order, there was no finding of any unpaid tax 
liability of the trust. The CRA argued that its interests were affected because the 
rectification order had the effect of reducing the tax that would have otherwise been 
payable in respect of proceeds from the sale of the business by the trust. According 
to the CRA, the respondents had sought to reduce or avoid that tax liability by ob-
taining the rectification order permitting the allocation of the trust’s income to the 
minor beneficiaries.

The respondents argued that the reason for seeking rectification was merely to 
correct a lawyer’s error in the trust agreement, which mistakenly prevented distri-
butions to the minor beneficiaries.

The court rejected the CRA’s arguments and held that the CRA was not an af-
fected party with standing to contest the rectification order under the Ontario rules. 
Ray J stated:

I am not persuaded that as contemplated by the rules, the CCRA was affected by the 
order of McLean, J [the rectification order]. The respondents were not obligated to 
file a return until the end of the year—well after the order was obtained. When the 
return was filed at the end of the year, then tax liability if any, could be ascertained. 
I don’t accept the CCRA’s contention that tax liability was established at the moment of 
the sale with the amount of tax to be determined after the return was filed by the re-
spondents. To accept the CCRA’s argument would in principle implicate the CCRA as 
tax collector in virtually every proceeding in the courts involving damages for termin-
ation of employment, personal injury income loss claims, family matters, or for the 
purchase and sale of a business.56

Notice

The CRA also argued that it is entitled to notice of all applications for rectification 
orders, regardless whether it is a creditor, in order to be in a position to test the 
merits of each application. In support of its argument, the CRA cited its information 

 54 AIM Funds Management Inc. v. AIM Trimark Corporate Class Inc., 2009 CanLII 29491 (ONSC).

 55 As to when a tax liability arises, it is well established that a taxpayer’s liability results from the 
Act and not from an assessment or reassessment (see, for example, The Queen v. Simard-Beaudry 
Inc. et al., 71 DTC 5511 (FCTD)). Rather than a tax liability, the findings in AIM Funds 
suggest that notice to the CRA may be required only where the application might affect a tax 
debt that exists as a result of an assessment or reassessment. For a discussion of the distinction 
between a tax liability and a tax debt, see Colin Campbell, “Liability for the Tax on SIFT 
Partnerships: A Rejoinder” (2011) 59:4 Canadian Tax Journal 709-29.

 56 Brogan Family Trust, supra note 49, at paragraph 13.
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circulars and its view of the custom among tax practitioners seeking rectification 
orders.57

It is not clear from the decision what evidence the CRA led with respect to this 
argument, and the court did not canvass the full evolution of the CRA’s position with 
respect to notice of applications for rectification orders. However, the history is 
interesting in light of the assertion made by the CRA in Brogan Family Trust. Shortly 
after the decision in Juliar,58 the CRA’s published policy was that it would accept 
rectification orders provided that it was properly informed about the application.59 
However, at the 2005 Canadian Tax Foundation annual conference, the CRA was 
asked to clarify its position on being given notice of rectification applications. The 
CRA responded:

It will no longer be our position to contest a rectification if we have not been made 
aware of it. Rather, as is the case for all rectification files, we will challenge those situ-
ations that we believe are abusive.60

There have been no public statements with respect to notice to the CRA of applica-
tions for rectification orders since the 2005 annual conference.

In the Brogan Family Trust decision, the court was not persuaded that the law 
requires that the CRA be provided with notice of all rectification proceedings re-
gardless of its status as a creditor. Ray J stated:

No authority was shown to me to require that, in all cases of rectification, the CCRA 
should be given notice of the intended proceeding. In fact no authority was shown to 
me where in the absence of the CCRA being a creditor or having a vital interest at the 
time, notice is required.61

The court canvassed case law in which CRA involvement was mentioned and noted 
that in cases where the CRA did participate in rectification proceedings, either it was 
a creditor or no objection was made with respect to its participation. The court 
concluded:

 57 In Income Tax Technical News no. 22, January 11, 2002, the CRA stated that it would normally 
accept rectification orders, especially when it has the opportunity to contest the order in 
provincial court; however, if the CRA is not properly informed about the rectification 
application, its reaction will be to contest the rectification order in provincial court.

 58 Juliar v. Canada (Attorney General), 1999 CanLII 15097 (ONSC); aff ’d. 2000 CanLII 16883 
(ONCA); leave to appeal dismissed, [2000] SCCA no. 621. In Juliar, the CRA was given notice 
of the application for rectification and had the opportunity to contest the order.

 59 Timothy G. Duholke, Edwin G. Kroft, Roy Shultis, and Marc Vanasse, “The Impact of Recent 
Cases,” in Report of Proceedings of the Fifty-Third Tax Conference, 2001 Conference Report 
(Toronto: Canadian Tax Foundation, 2002), 39:1-23; see also ITTN no. 22, supra note 57.

 60 Douglas E. Ewens and Paul Lynch, “Comments on Rectification,” in Report of Proceedings of the 
Fifty-Seventh Tax Conference, 2005 Conference Report (Toronto: Canadian Tax Foundation, 
2006), 23:1-20, at 23:15.

 61 Brogan Family Trust, supra note 49, at paragraph 19.
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[T]he CCRA is only required to be given notice of a proposed rectification proceeding when the 
CCRA’s legal interests might be directly affected by the outcome of the rectification proceeding, 
such as where the CCRA is a creditor and the rectification would affect its rights. 
Otherwise, the CCRA might be made a party when so advised by counsel that notice 
should be given to the CCRA.62

applic ation of the decision outside ontario
In our view, an interesting aspect of this decision relates to its potential application 
in other provinces. The jurisdiction to award a rectification order is a provincial 
matter, the procedure for which is determined under the rules of court in the par-
ticular province.63 In all provinces, the rules of court typically seek to ensure that all 
parties whose existing legal rights are potentially affected by an application are 
given an opportunity to respond to it. However, the rules of court in each province 
use slightly different tests.

We note, for example, that the test for notice in British Columbia is more oner-
ous than the test under the Ontario rules. In British Columbia, an application for a 
rectification order is made by way of a petition. Rule 16-1(3) of the British Colum-
bia Supreme Court Civil Rules64 (“the BC rules”) provides that a copy of the filed 
petition must be served on all persons whose interests “may be affected” by the order 
sought. In earlier BC cases, the BC Supreme Court suggested that notice is not re-
quired to be given to the CRA where the CRA is not a creditor.65 However, broad 
statements in more recent BC decisions suggest that it may be prudent to notify the 
CRA of a petition for rectification where it is sought for tax purposes.

In Razzaq Holdings,66 the BC Supreme Court granted a rectification order in respect 
of a section 85 rollover that was improperly implemented. The court concluded 
that it was not necessary to take into account the interests of the CRA when consid-
ering the effect of a rectification order since there was nothing to suggest that the 
CRA was or was likely to be a creditor of the petitioner as a result of the improperly 
implemented section 85 rollover.

In Prospera Credit Union,67 the BC Supreme Court granted a rectification order 
without notice to the CRA to correct an amalgamation that was not carried out in ac-
cordance with the terms of an amalgamation agreement. The amalgamation in 
question was structured to produce future tax savings to the amalgamated credit 

 62 Ibid., at paragraph 22 (emphasis added).

 63 For example, under the Ontario rules, a rectification proceeding is commenced by way of a 
notice of application. Rule 38.06 of the Ontario rules requires that the notice of application shall 
be served on all parties and, where there is uncertainty as to whether anyone else should be 
served, the applicant may make a motion without notice to a judge for an order for directions.

 64 BC Reg. 168/2009, as amended.

 65 Re Razzaq Holdings Ltd., 2000 BCSC 1829; and Prospera Credit Union (Matter of ), 2002 BCSC 
1806.

 66 Razzaq Holdings, supra note 65.

 67 Prospera Credit Union, supra note 65.
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union. The decision in this case suggests that the BC Supreme Court considers the 
following factors to be relevant in determining whether notice should be given:68

 1. Is the CRA a creditor?
 2. Are the CRA’s interests affected?
 3. Would the CRA become a creditor if the application were denied?

In Snow White Productions,69 another decision of the same court, a rectification 
order was sought to correct several mistakes in a production services agreement that 
prevented the taxpayer from qualifying for film tax credits. The CRA tax services office 
had reviewed and denied the taxpayer’s film tax credit application on the basis of the 
deficiencies in the agreement. The CRA was not named as a party to the petition for 
the rectification order but was served with the petition. The court noted that serving 
the materials and notifying the CRA was

an appropriate procedure to be followed when rectification of an instrument is re-
quested where the parties to the instrument have entered into a transaction in order 
to be entitled to arrange their affairs to avoid the payment of tax or to take advantage 
of tax incentives available to them.70

More recently, in Lau71 the BC Supreme Court considered when the CRA is en-
titled to join as a party to a petition for a rectification order. In Lau, the CRA had 
issued a reassessment against the shareholder of the corporation petitioning for the 
rectification order, and the shareholder tax dispute was before the Tax Court of 
Canada. At issue was a drafting error in the articles of incorporation of the petition-
ing corporation, which led to a significant shareholder benefit. Although the Lau 
decision dealt with different BC rules, the BC Supreme Court canvassed the BC case 
law on notice in rectification proceedings and noted:

I agree with the approach of Burnyeat J. in Snow White Productions at para. 2 that CRA 
need not be named as a party in every BCA or rectification proceeding. The proper ap-
proach is to serve CRA and allow it to consider the matter and formulate a position. It may be 
that CRA does not take any position. If CRA does wish to make submissions, the court 
may, as in Avenir Projects, decide that CRA will be heard but will not be joined as a 
party.72

The court’s statements in Lau suggest that notice to the CRA is appropriate in all 
cases. In this regard, the language in the BC rules requiring that notice be given to 

 68 The factors listed here are based on representations made by the petitioner in the case: see 
ibid., at paragraph 2.

 69 Snow White Productions Inc. v. PMP Entertainment, Inc. et al., 2004 BCSC 604.

 70 Ibid., at paragraph 2.

 71 Lau v. Canada (Attorney General), 2014 BCSC 2384.

 72 Ibid., at paragraph 175 (emphasis added).
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any person that “may be affected” has been interpreted more broadly than the lan-
guage in the Ontario rules, which has been interpreted to require that notice be 
given to a person that “is affected.” The Ontario rules require the CRA to have some 
form of status (for example, as a creditor) at the time of the application, rather than 
potential status as contemplated by the broader language in the BC rules. For these 
reasons, the Brogan Family Trust decision may be of limited persuasive value in the 
BC courts.

In Alberta, an application for a rectification order is made by way of an origin-
ating application. Rule 3.9 of the Alberta Rules of Court73 (“the Alberta rules”) 
provides that an originating application is required to be served on “each of the 
other parties.” The general principle that affected persons ought to be given notice 
also generally applies in Alberta.74 In contrast to Ontario and British Columbia, 
there are no reported decisions in which the Alberta Court of Queen’s Bench has 
made pronouncements regarding the CRA’s entitlement to notice of a rectification 
proceeding. In each of the reported cases, the CRA was a creditor and, as a result, 
was provided with notice of the rectification proceedings.75

The Brogan Family Trust decision appears to be the only reported case in which 
the issue directly before the court was whether the CRA must be given notice of a 
rectification proceeding where it is not yet a creditor of the taxpayer. While a strict 
application of the decision is limited to Ontario, it may have persuasive value in 
other provinces, depending on the wording of the applicable rules of civil procedure 
in that province and applicable provincial case law. At one end of the spectrum, 
where the CRA has issued an assessment or reassessment, it is clear that the CRA 
should be entitled to receive notice of an application for a rectification order if the 
effect of that order would be to reduce or otherwise eliminate the tax assessed.76 
This is generally the case in all provinces. By contrast, the Brogan Family Trust de-
cision is at the other end of the spectrum, where the rectification order was sought 
before the applicable tax returns were even filed. On the basis of this decision, the 
CRA may not be entitled to notice of an application for a rectification order in such 
circumstances.

Carrie Aiken and Corinne MacCarthy

 73 Alta. Reg. 124/2010, as amended.

 74 Rule 6.3(3) of the Alberta rules, ibid., applies to the application process generally, and requires 
that an applicant must provide notice of the application to all parties and every other person 
affected by the application. Rule 6.3(4) of the Alberta rules provides in part that notice of an 
application is not required to be served on a party if the Alberta Court of Queen’s Bench is 
satisfied that no notice is necessary.

 75 See Stone’s Jewellery Ltd. v. Arora, 2009 ABQB 656; S & D International Group Inc. v. Canada 
(Attorney General), 2011 ABQB 230; and Graymar Equipment (2008) Inc. v. Canada (Attorney 
General), 2014 ABQB 154.

 76 See, for example, AIM Funds, supra note 54.
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