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INTRODUCTION

The transfer-pricing rules in the Income Tax Act1 contain relatively harsh penalties 
that may apply where the minister of national revenue successfully adjusts the trans-
fer price for a transaction—whether or not the adjustment results in a change in the 
actual tax liability for the year.2 However, the penalties do not apply where the tax-
payer is considered to have made “reasonable efforts” to determine an arm’s-length 
transfer price.

Although the transfer-pricing penalty rules in their current form have been in 
effect for almost 20 years, the Tax Court of Canada has not yet been called upon to 
assess what constitutes “reasonable efforts” for the purposes of determining wheth-
er transfer-pricing penalties are applicable; indeed, there has been only one case to 
date in which transfer-pricing penalties were at issue.3 In the absence of judicial 
consideration, taxpayers are left to interpret the expression in the textual, context-
ual, and purposive manner mandated by the Supreme Court of Canada.

In this article, we apply this interpretive approach to provide a reasoned articu-
lation of how the phrase “reasonable efforts” should be applied in a penal provision 
of federal legislation. We commence by providing a general overview of the legisla-
tive scheme. We then consider in more detail the requirements in subsections 247(3) 
and (4), and finally we comment on the relevance of retaining an expert to assist in 
determining the transfer price and preparing contemporaneous documentation.

LEGISLATIVE SCHEME

Subsection 247(2) and its companion rules allow the minister to adjust the terms 
and conditions of—or, in some circumstances, entirely recharacterize—transactions 
between Canadian residents and non-residents that do not deal at arm’s length 
where the terms and conditions differ from those that would be made between 
arm’s-length persons or where such transactions would not have been entered into 
by arm’s-length persons. The rules were enacted in 1998 by the 1995-1997 technical 
bill4 to harmonize Canada’s transfer-pricing legislation with the arm’s-length prin-
ciple described in the 1995 Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations published by the Organisation for Economic Co-operation 
and Development (OECD).5

 1 RSC 1985, c. 1 (5th Supp.), as amended (herein referred to as “the Act”), section 247. Unless 
otherwise stated, statutory references in this article are to the Act.

 2 Something that comes as a surprise to many taxpayers, particularly those that are foreign-owned.

 3 See Marzen, infra note 10, and the discussion in the accompanying text.

 4 Income Tax Amendments Act, 1997, SC 1998, c. 19.

 5 Organisation for Economic Co-operation and Development, Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations (Paris: OECD, 1995) (herein referred to as 
“the 1995 OECD guidelines”).
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Subsection 247(3) contains a specific rule for penalties applicable where there is 
a transfer-pricing adjustment under subsection 247(2). More particularly, subsec-
tion 247(3) provides that a taxpayer will be liable to a penalty equal to 10 percent of 
a “transfer pricing capital adjustment” and a “transfer pricing income adjustment”6 
assessed by the minister where the adjustment is greater than the lesser of 10 per-
cent of the taxpayer’s gross revenue for the year and $5 million, except to the extent 
that the transaction was part of a “qualifying cost contribution arrangement” or to 
the extent that a taxpayer made “reasonable efforts” to determine an “arm’s length 
transfer price.”7 No definition of what constitutes “reasonable efforts” is provided. 
However, subsection 247(4) deems a taxpayer not to have made reasonable efforts 
to determine an arm’s-length transfer price for the purposes of subsection 247(3) 
unless the taxpayer

(a) makes or obtains, on or before the . . . documentation-due date[8] for the taxa-
tion year . . . in which the transaction is entered into, records or documents that pro-
vide a description that is complete and accurate in all material respects of

 (i) the property or services to which the transaction relates,
 (ii) the terms and conditions of the transaction and their relationship, if any, to 

the terms and conditions of each other transaction entered into between the par-
ticipants in the transaction,

 (iii) the identity of the participants in the transaction and their relationship to 
each other at the time the transaction was entered into,

 (iv) the functions performed, the property used or contributed and the risks 
assumed, in respect of the transaction, by the participants in the transaction,

 (v) the data and methods considered and the analysis performed to determine 
the transfer prices or the allocations of profits or losses or contributions to costs, 
as the case may be, in respect of the transaction, and

 (vi) the assumptions, strategies and policies, if any, that influenced the deter-
mination of the transfer prices or the allocations of profits or losses or contribu-
tions to costs, as the case may be, in respect of the transaction;
(b) for each subsequent taxation year . . . in which the transaction continues, makes 

or obtains . . . before the taxpayer’s . . . documentation-due date . . . records or docu-
ments that completely and accurately describe each material change in the year . . . in 
respect of the transaction; and

(c) provides the records or documents described in paragraphs (a) and (b) to the 
Minister within 3 months after service . . . of a written request therefor.

 6 Both defined in subsection 247(1).

 7 “Qualifying cost contribution arrangement” and “arm’s length transfer price” are also defined 
in subsection 247(1).

 8 For a corporation, the “documentation-due date” is defined in subsection 247(1) to mean the 
corporation’s filing-due date for the year.
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As noted, subsection 247(4) deems the taxpayer not to have made reasonable ef-
forts for the purpose of subsection 247(3) if the requirements detailed in subsection 
247(4) are not satisfied. Thus, as a technical matter subsection 247(3) requires one 
to consider whether the taxpayer made reasonable efforts to determine an arm’s-
length transfer price notwithstanding that the documentation requirements listed 
in subsection 247(4) are satisfied.

PROBLEMS WITH THE DOCUMENTATION 
REQUIREMENTS IN SUBSECTION 247(4)

To reiterate, if the subsection 247(4) contemporaneous documentation requirements 
are not satisfied, the subsection 247(3) penalty automatically applies. Whether or 
not these requirements are satisfied will inevitably depend on the facts. Below we 
briefly discuss several difficulties that commonly arise with respect to the application 
of this rule.

One issue that frequently arises is that the taxpayer is unable to provide a formal 
transfer-pricing report. The lack of such a document is not fatal, since the statute 
does not require that the taxpayer condense all of the information in a single stand-
alone document or report. Instead, the rule only requires the taxpayer to make or 
obtain, by the relevant time, records or documents that contain the prescribed in-
formation. As a practical matter, though, compiling the relevant information into a 
single, preferably user-friendly, document would typically be more helpful than not 
in advancing the taxpayer’s cause in a dispute with the Canada Revenue Agency 
(CRA).

Another issue that arises is that taxpayer documentation sometimes does not de-
scribe the assumptions, strategies, and policies employed in determining the transfer 
price. If such information exists and influences the transfer price, subparagraph 
247(4)(a)(vi) requires that it be documented. However, by employing the phrase “if 
any,” the rule expressly contemplates situations where no assumptions, strategies, 
and policies exist as well as circumstances in which assumptions, strategies, and pol-
icies have no effect on the transfer price. The distinction could be relevant in some 
circumstances.

Perhaps the most frequent issue that arises stems from a difference of opinion 
between the taxpayer and the CRA regarding the quality of the economic analysis. 
For example, while the taxpayer’s economic analysis may consider the different 
methods outlined in the 1995 OECD guidelines and detail the reasons for settling on 
a particular method, the CRA may believe that another method ought to have been 
used.

The fact that the CRA may argue that an alternative approach ought to have been 
employed (or may raise concerns relating to comparables and the like) should not 
be considered a basis for concluding that paragraph 247(4)(a) is not met. The text 
of paragraph 247(4)(a) stipulates that the taxpayer is required only to make or ob-
tain “records or documents that provide a description that is complete and accurate 
in all material respects” of the items described in subparagraphs 247(1)(a)(i) through 
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(vi). That is, the rule only requires a description of what was done—in other words, 
“show your work.” Thus, the rule expressly does not require that as a substantive 
matter the elements of these items (for example, a particular methodology, or the 
manner in which comparables were selected) actually be correct.9

Any discussion of subsection 247(4) merits some comment on the Tax Court of 
Canada decision in Marzen,10 which is the only case to date in which penalties under 
subsection 247(3) were specifically at issue. In Marzen, the taxpayer structured its 
window manufacturing business (the customers of which were in Canada and the 
United States) so that almost all of its US-source profits were shifted to its Barbados 
marketing subsidiary (“SII”).

SII had no assets and only one part-time managing director. SII received a 25 per-
cent marketing fee from the taxpayer in connection with sales made by the taxpayer 
to its US sales subsidiary (“SWI”) at retail price. In this regard, SWI seconded em-
ployees to SII to carry out the marketing work at SWI’s payroll cost plus 10 percent. 
All of the profit earned by SII was taxed in Barbados and returned to the taxpayer by 
way of exempt surplus dividends.

In the course of auditing the taxpayer, the CRA made a contemporaneous docu-
mentation request under subsection 247(4) in connection with the marketing fee 
and payroll markup. At trial, the Crown argued that none of the documents pro-
vided by the taxpayer in response to the request addressed the requirements of 
subparagraphs 247(4)(a)(v) and (vi) (respectively, documentation relating to the data 
and methods considered and the analysis performed, and the assumptions, strat-
egies, and policies, if any, that influenced the transfer price).

The evidence adduced by the taxpayer in response to the Crown’s allegation was 
that the taxpayer’s president had come up with the 25 percent marketing fee “based 
on his own business experience and observations of SWI’s performance in the US 
market prior to the implementation of the Barbados Structure.”11 The taxpayer’s 
president also admitted that there was no contemporaneous documentation to ex-
plain any methodology used to arrive at the figure of 25 percent. Similarly, there 
was no contemporaneous documentation to explain how the 10 percent bonus pay-
ment was determined, and in fact SII’s managing director testified that there was no 
underlying rationale for this figure.

On this evidence, the court found that the taxpayer’s response to the contempor-
aneous documentation request was inadequate and therefore penalties applied. The 

 9 Indeed, as the jurisprudence and commentary have repeatedly said, there is no “correct answer.” 
In this regard, see the discussion below considering the purpose of subsection 247(3). Of course, 
if the taxpayer goes through the motions of satisfying the documentation requirements in 
paragraph 247(4)(a) but makes no serious attempt to determine an arm’s-length price, the 
taxpayer may have a significant problem in establishing that it made reasonable efforts to 
determine an arm’s-length transfer price under subsection 247(3).

 10 Marzen Artistic Aluminum Ltd. v. The Queen, 2014 TCC 194; aff’d. 2016 FCA 34.

 11 Ibid., at paragraph 227.
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court also rejected the taxpayer’s argument that its lawyer’s written invitation to the 
CRA to request further information was sufficient to satisfy subsection 247(4).

REASONABLE EFFORTS REQUIRED 
BY SUBSECTION 247(3)

As noted above, the subsection 247(3) penalty does not apply to the extent that a 
taxpayer made “reasonable efforts” to determine an arm’s-length transfer price, and 
no definition of what constitutes “reasonable efforts” is provided in the Act.

Apart from informal procedure cases concerning the same expression in the 
moving expense rules, in which no useful interpretive principles were proposed,12 
we are not aware of any case considering matters under the Act that has expressly 
considered what constitutes reasonable efforts. This is not entirely surprising, since 
the expression is not frequently used in the Act.13

It is worth acknowledging the Federal Court of Appeal’s mention of subsection 
247(3) in passing in Sifto, where the court noted that the rule “is a lengthy and 
technical provision. . . . It is enough to say that . . . the amount of the penalty is 
determined mainly on the basis of a mathematical formula.”14 The court also com-
mented that “within the elements of the computation there is what appears to be a 
due diligence defence (or a partial due diligence defence) that prima facie would 
require in the first instance a factual determination by the Minister.”15

The Sifto case was an appeal of a procedural decision relating to the taxpayer’s 
application for judicial review of the CRA’s assessment of penalties under subsection 
247(3) notwithstanding that the CRA accepted a voluntary disclosure regarding the 
taxpayer’s transfer pricing. Whether the penalties were sustainable and what consti-
tutes “reasonable efforts” were not before the court, and the court carried out no 
interpretive analysis with respect to what constitutes reasonable efforts. We also 

 12 See, for example, Lowe v. The Queen, 2007 TCC 332, finding that the taxpayer did not make 
reasonable efforts to sell his house where he told only his family and friends that the property 
was for sale and also said that he did not want to sell the house until his probationary period at 
a new job had expired. Aside from the result, the decision offers no insight as to how 
“reasonable efforts” should be interpreted. See also Cusson v. The Queen, 2006 TCC 121.

 13 For example, the expression is used in subparagraph (g)(ii) of the definition of “moving expense” 
in subsection 62(3) (“reasonable efforts are made to sell the old residence”); in the application 
rule in paragraph 88(1.8)(b) for determining whether a paragraph 88(1)(d) bump designation can 
be amended in certain circumstances (“the corporation made reasonable efforts to determine the 
foreign affiliate’s tax-free surplus balance”); and in the rule in paragraph 237.1(5)(a) prescribing 
certain actions required of a promoter for the purposes of the tax shelter rules (“make reasonable 
efforts to ensure that all persons who acquire or otherwise invest in the tax shelter are provided 
with the identification number”). The expression is also used elsewhere in the transfer-pricing 
rules: see the definition of “qualifying cost contribution arrangement” in subsection 247(1) 
(“means an arrangement under which reasonable efforts are made by the participants”).

 14 Canada (National Revenue) v. Sifto Canada Corp., 2014 FCA 140, at paragraph 9.

 15 Ibid.
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observe that where a due diligence defence in the Act is intended, Parliament says 
so explicitly, as in the case of directors’ liability in section 227.1.16

Consequently, the court’s passing comments noted above should not be consid-
ered to have any judicial weight. Instead, what constitutes “reasonable efforts” 
should be determined by a rigorous analysis from first principles in accordance with 
the established canons of statutory interpretation.

In this regard, it is now accepted that the interpretation of a statutory provision 
in the Act “must be made according to a textual, contextual and purposive analysis 
to find a meaning that is harmonious with the Act as a whole.”17 Thus, the discus-
sion that follows

n	 first considers the text, context, and purpose of the reasonable efforts stan-
dard in subsection 247(3) and concludes that this standard should be met 
where the taxpayer attempts to determine an arm’s-length price as a prudent 
business person would do in the same circumstances;

n	 notes that this interpretation is consistent with the use of the expression out-
side the Act;

n	 observes that this interpretation is consistent with the published views of the 
CRA; and

n	 considers the relevance of the taxpayer’s hiring third-party experts to deter-
mine the transfer price and prepare transfer-pricing documentation.

 16 Subsection 227.1(3) describes the so-called due diligence defence as follows: “A director is not 
liable for a failure . . . where the director exercised the degree of care, diligence and skill to 
prevent the failure that a reasonably prudent person would have exercised in comparable 
circumstances.” It may well be that the expression “reasonable efforts” is not inconsistent with 
this type of defence, but in our view that would only be coincidental because there is no 
statutory evidence that Parliament intended reasonable efforts to be synonymous with the 
language in subsection 227.1(3). We recognize that as a matter of Canadian law the courts have 
allowed a “due diligence” defence in regulatory cases where a statute imposes strict liability 
(the locus classicus is R v. Sault Ste. Marie, [1978] 2 SCR 1299). We do not see this line of 
thinking as having any relevance here since subsection 247(3) provides a specific standard of 
“defence” (that is, reasonable efforts); the only task required is to interpret how to apply that 
standard. We also recognize that the concept of reasonableness runs through the 
administrative-law jurisprudence, although exactly to what extent a court would look to this 
area is an open question.

 17 Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54, at paragraph 10. The Supreme Court 
also provided some further guidance: “When the words of a provision are precise and 
unequivocal, the ordinary meaning of the words play[s] a dominant role in the interpretive 
process. On the other hand, where the words can support more than one reasonable meaning, 
the ordinary meaning of the words plays a lesser role. The relative effects of ordinary meaning, 
context and purpose on the interpretive process may vary, but in all cases the court must seek 
to read the provisions of an Act as a harmonious whole” (ibid.). In the court’s opinion, “[t]here 
is but one principle of interpretation: to determine the intent of the legislator having regard to 
the text, its context, and other indicators of legislative purpose” (ibid., at paragraph 40).
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Text, Context, and Purpose of the 
Rea sonable Efforts Standard
Text

The starting point for the inquiry is the ordinary meaning of “reasonable” and 
“effort.”18

The Canadian Oxford Dictionary, 2d ed., defines “reasonable” to mean “2 in ac-
cordance with reason; not absurd. 3 a within the limits of reason; fair, moderate (a 
reasonable request) . . . c fairly good, average.” Similar definitions appear in other 
dictionaries.19 The Oxford English Dictionary, 3d ed., states this more succinctly: 
“1. Within the limits of what it would be rational or sensible to expect; not extrava-
gant or excessive; moderate.”

“Effort” is defined by the Canadian Oxford Dictionary, 2d ed., to mean “a vigor-
ous or determined attempt,” and by others to mean “a serious attempt to do 
something.”20

It is significant that the text of subsection 247(3) does not refer to “best efforts” 
or “all reasonable efforts,” since these expressions convey a higher degree of 
effort.21

On the basis of these definitions, we believe that the ordinary meaning of “reason-
able efforts” is “sensible, moderate, yet determined attempts.” As explained below, 
the context and the purpose of subsection 247(3) illuminate this definition further.

Context

As a contextual matter, subsection 247(3) was enacted as part of the 1995-1997 tech-
nical bill that added section 247 to the Act—which, as we have noted, was intended 
to harmonize Canada’s transfer-pricing rules with the arm’s-length standard de-
scribed in the 1995 OECD guidelines. Of particular significance is subsection 247(2), 
which is the rule that allows the CRA to adjust the transfer price of a transaction or 
its terms (or to recharacterize the transaction altogether) where the transaction is 
entered into between non-arm’s-length parties and the price or terms do not reflect 
how arm’s-length parties would transact.

 18 It can be assumed that “efforts” is simply the plural of “effort” and has no other separate 
meaning.

 19 See, for example, the online version of the Oxford English Dictionary (www.oed.com/view/Entry/ 
159072?redirectedFrom=reasonable#eid) and the online version of the Merriam Webster 
Dictionary (www.merriam-webster.com/dictionary/reasonable).

 20 See the Merriam Webster Dictionary, supra note 19.

 21 See the cases cited under these expressions in John D. Gardner and Karen M. Gardner, eds., 
Sanagans Encyclopedia of Words and Phrases, Legal Maxims, 5th ed. (Toronto: Carswell) (looseleaf 
and online). We note that “best efforts” is used in subsection 146.4(1.7), in reference to the 
management of property held in a registered disability savings plan.
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The application of subsection 247(2) is an art, not a science. As the Supreme 
Court of Canada observed in GlaxoSmithKline, “s. 69(2) [the predecessor to subsec-
tion 247(2)] uses the term ‘reasonable amount.’ This reflects the fact that, to use the 
words of the 1995 [OECD] Guidelines, ‘transfer pricing is not an exact science.’ ”22

Subsection 247(3) and all the related rules in section 247, including subsection 
247(2), should also be viewed in the context of a taxpayer’s liability under section 151 
to “estimate the amount of tax payable” when the taxpayer files its tax return. We 
believe that, by employing the word “estimate” in this provision, in contrast to 
language such as “compute” or “calculate” (both of which connote something exact 
or precise), Parliament recognized that applying a statute as complex as the Act is 
often difficult, and therefore any obligation imposed by a provision such as subsec-
tion 247(3) should be interpreted with this in mind. Thus, this statutory context 
suggests that in interpreting “reasonable efforts,” one should emphasize the “sens-
ible” and “moderate” aspects of the ordinary meaning of “reasonable.”

Moreover, subsection 247(3) lies in juxtaposition to the rule in subsection 247(4) 
discussed above, which deems no reasonable efforts to have been made if its require-
ments are not met. We think that the relationship between these rules—specifically, 
the (deemed) effect of not satisfying subsection 247(4) and the nature of the docu-
mentation that a taxpayer is expected to prepare under that provision—is such that 
the reasonable efforts standard of conduct in subsection 247(3) should be informed 
by the records or documents that the taxpayer is required to make or obtain under 
subsection 247(4). That is, the nature of the items described in subparagraphs 
247(4)(a)(i) through (vi), such as the method used to determine the transfer price, 
suggests what the efforts must be directed at. It does not, however, inform one as to 
the requisite degree of effort.

In conclusion, when the statutory context is coupled with the ordinary meaning 
of “reasonable” and “efforts” identified above, it is our view that sensible, moderate, 
yet determined attempts to address the matters described in paragraph 247(4)(a) 
should constitute reasonable efforts for the purposes of subsection 247(3). This is, 
of course, subject to the examination of legislative purpose below.

Purpose

The explanatory notes published by the Department of Finance accompanying 
the 1995-1997 technical bill that enacted section 247 do not shed any light on the 
meaning of “reasonable efforts” for the purposes of subsection 247(3). However, 
there are some useful comments in the budget plan that was tabled in the House of 
Commons by the minister of finance on February 18, 1997.23

In explaining that the Act would be harmonized with international principles 
established in the 1995 OECD guidelines, the minister of finance stated that the 

 22 Canada v. GlaxoSmithKline Inc., 2012 SCC 52, at paragraph 61.

 23 Canada, Department of Finance, 1997 Budget, Budget Plan, February 18, 1997.
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government would update its transfer-pricing practices. This would include new 
documentation requirements “together with new penalty provisions, to ensure tax-
payer compliance and facilitate administration”24 by the CRA.

Annex 6 to the budget plan noted that

[the 1995 OECD guidelines] also . . . address administrative issues relating to transfer 
pricing. New guidance is provided regarding the nature and extent of the documenta-
tion of related-party transactions . . . as well as the imposition of penalties relating to 
transfer pricing.25

In particular, the Act would be amended to ensure that the contemporaneous docu-
mentation requirements would apply to cross-border related-party transactions and 
that

[p]enalties commensurate with a transfer pricing adjustment would apply where these 
documentation requirements are not met or where the taxpayer did not act diligently 
in establishing transfer prices that are in conformity with the arm’s length principle.26

The government recognized that

documentation requirements should not impose an undue burden on taxpayers and that 
a balance must be struck between the benefits for taxpayers [and the CRA] of having 
relevant and timely transfer pricing information available and the cost for taxpayers of 
complying with these documentation requirements.27

The budget plan indicates that the 1995 OECD guidelines provided the inspira-
tion for the changes to the transfer-pricing rules, including the penalty provisions. 
Therefore, it is helpful to examine those guidelines in discerning the government’s 
intentions.28 In this regard, chapter 4 of the guidelines states that the purpose of 
transfer-pricing penalties is to improve compliance by increasing the cost of non-
compliance.29 Chapter 4 also states that it would be unfair to impose sizable penalties 

 24 Ibid., at 92.

 25 Ibid., annex 6, at 203.

 26 Ibid.

 27 Ibid.

 28 The current version of the OECD’s transfer-pricing guidelines (Organisation for Economic 
Co-operation and Development, OECD Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations (Paris: OECD, July 2010)) is substantially the same as the 1995 
guidelines (but may be changed in the future as a consequence of the base erosion and profit 
shifting [BEPS] project). However, only the version in existence at the time that section 247 
was enacted ought to be considered as a useful interpretive aid. The budget plan could not be 
more clear as to the relevance of the 1995 OECD guidelines.

 29 See the 1995 OECD guidelines, supra note 5, at paragraph 4.18.
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on taxpayers who made a reasonable effort in good faith to comply with the arm’s-
length principle.30

The most interesting aspect of the 1995 guidelines is that the OECD’s recom-
mended standard for documentation appears to provide the specific genesis of the 
“reasonable efforts” language contained in subsection 247(3). In particular, chap-
ter 5 provides that

[t]axpayers should make reasonable efforts at the time transfer pricing is established to 
determine whether the transfer pricing is appropriate for tax purposes in accordance 
with the arm’s length principle. . . . [The] extensiveness of this process should be de-
termined in accordance with the same prudent business management principles that 
would govern the process of evaluating a business of a similar level of complexity and 
importance.31

Chapter 5 also states that

the need for the documents should be balanced by the costs and administrative burdens, 
particularly where this process suggests the creation of documents that would not 
otherwise be prepared or referred to in the absence of tax considerations,32

and that

[d]ocumentation requirements should not impose on taxpayers costs and burdens 
disproportionate to the circumstances.33

In our view, the statement of the government’s purpose in the budget plan re-
flects the basic thinking underlying the 1995 OECD guidelines. Indeed, this is also 
evidenced in a 1997 Finance press release issued with draft legislation for (then) 
proposed section 247, in which the documentation and penalty provisions were 
described as being “in conformity with” the 1995 OECD guidelines.34

In the particular case of subsection 247(3) as ultimately enacted by Parliament, 
the purpose of the penalty is to encourage compliance. Further, the principle under-
lying the “reasonable efforts” standard is that the expression is intended to mean 
compliance action taken by the taxpayer using prudent business management prin-
ciples consistent with evaluating a business of similar complexity.35 And the extent 

 30 Ibid., at paragraph 4.28.

 31 Ibid., at paragraph 5.28 (emphasis added).

 32 Ibid.

 33 Ibid.

 34 Canada, Department of Finance, “Draft Legislation and Information Circular on Transfer 
Pricing Released,” News Release 97-076, September 11, 1997.

 35 We do not think that the budget plan reference to a taxpayer acting “diligently” is inconsistent 
with this (see supra note 26 and the accompanying text).
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of these actions is tempered by the understanding that the requisite level of action 
must be balanced with the costs of administrative burdens.

Conclusion from the Textual, Contextual, and Purposive Analysis

When the ordinary meaning of “reasonable” and “efforts” identified above is con-
sidered in the statutory context of these words, in our view sensible, moderate, yet 
determined attempts would constitute reasonable efforts for the purposes of sub-
section 247(3). Taking into account the above-described purpose of subsection 
247(3) generally and of reasonable efforts specifically, we believe that one way to 
articulate the interpretation is that “reasonable efforts” means “conduct reflecting 
sensible, moderate, yet determined attempts to establish an arm’s-length transfer 
price by using prudent business management principles consistent with evaluating 
a business of similar complexity.” Or, more succinctly, “Did the taxpayer attempt to 
determine an arm’s-length price as a prudent business person would do in the same 
circumstances?”

Of course, one still has to apply this legal principle to the facts. On the basis of 
the foregoing, in our view the “innocent” taxpayer, who made a sensible, moderate, 
yet determined attempt to establish an arm’s-length price but arrived at a result dif-
ferent from the court’s determination, should not be punished by this penalty. In 
contrast, where the taxpayer’s efforts result in a mere patina of compliance with 
paragraph 247(4)(a) without any serious attempt to determine an arm’s-length price, 
it is very likely that a court would conclude that the taxpayer did not make reason-
able efforts for the purposes of subsection 247(3).

Finally, we take comfort in our interpretation of “reasonable efforts” because it 
is consistent with the rich history of jurisprudence considering section 67, which 
limits the deduction of any expense except to the extent that it is “reasonable in the 
circumstances.” This (obviously) requires an assessment of what is reasonable.

The leading case from this line of jurisprudence is Gabco, where the Exchequer 
Court explained that the concept

is not a question of the Minister or this Court substituting its judgment for what is a 
reasonable amount to pay, but rather a case of the Minister or the Court coming to the 
conclusion that no reasonable business man would have contracted to pay such an 
amount having only the business consideration of the appellant in mind.36

As stated above, we think that this approach is entirely consistent with our inter-
pretation of reasonable efforts.37

 36 Gabco Ltd. v. MNR, 68 DTC 5210, at 5216 (Ex. Ct.). This case is frequently cited for this 
principle: see, for example, Petro-Canada v. Canada, 2004 FCA 158.

 37 It also bears noting that the Supreme Court in GlaxoSmithKline, supra note 22, found the 
previous “reasonableness” standard to be the equivalent of “arm’s length” in section 247.
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Consistenc y with Usage Outside 
the Income Ta x Context
In light of the textual, contextual, and purposive analysis mandated by the Supreme 
Court of Canada,38 we are of the view that non-tax jurisprudence considering “rea-
sonable efforts” and similar phrases (such as “best efforts” and “all reasonable efforts”) 
is of limited, if not dubious, value.

That said, for the sake of completeness we have reviewed some of the law outside 
the context of the Act. While we have not conducted an exhaustive search of the 
non-tax jurisprudence (because of the questionable utility of the exercise), the cases 
we have reviewed lead us to conclude that “reasonable efforts” and the equivalent 
phrases “commercially reasonable efforts” and “reasonable commercial efforts” 
connote a standard of conduct that is similar to that which we believe applies in the 
context of subsection 247(3), and that this is a lesser standard than that required of 
“best efforts” and even “all reasonable efforts.”39

Consistenc y with the CR A’s Published View
While the CRA’s view on what constitutes reasonable efforts is not relevant to the 
legal analysis, it is noteworthy that we believe that our interpretation is consistent 
with the CRA’s published position.

In Information Circular 87-2R, the CRA notes that the subsection 247(3) penalty 
“is intended to be a compliance penalty focusing on the efforts that a taxpayer 
makes to determine an arm’s length price and not solely on the ultimate accuracy of 
the transfer prices.”40 In a similar vein, in Transfer Pricing Memorandum TPM-09, the 
CRA states that “[t]ransfer pricing is not an exact science and requires the exercise of 
judgment on the part of both the tax administration and the taxpayer [which] must 
be exercised in a reasonable manner.”41 TPM-09 also states:

A reasonable effort means the degree of effort that an independent and competent 
person engaged in the same line of business or endeavour would exercise under similar 
circumstances. What is reasonable is based on what a reasonable business person in 
the taxpayer’s circumstances would do, having regard to the complexity and import-
ance of the transfer pricing issues that arise in the taxpayer’s case.42

We do not believe that there is a substantive difference between our interpreta-
tion of “reasonable efforts” and that proffered by the CRA. Regardless, we have seen 

 38 See supra note 17 and the accompanying text.

 39 See the cases cited under these expressions in Sanagans Encyclopedia, supra note 21.

 40 Information Circular 87-2R, “International Transfer Pricing,” September 27, 1999, at 
paragraph 177. 

 41 Transfer Pricing Memorandum TPM-09, “Reasonable Efforts Under Section 247 of the Income 
Tax Act,” September 18, 2006.

 42 Ibid.
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the CRA assert penalties in circumstances where it ought to be uncontroversial that 
reasonable efforts were made. Thus, as a practical matter, the CRA’s view may be of 
limited relevance.

RELEVANCE OF ENGAGING AN EXPERT

There is one final aspect that merits consideration: Is retention of a third-party 
expert relevant to the analysis?

Taxpayers frequently retain third-party experts to determine transfer prices and 
prepare contemporaneous documentation. Where the expert has recognized exper-
tise and experience in transfer-pricing matters and is retained far in advance of the 
taxpayer’s documentation-due date, and the taxpayer reviews the expert’s work, we 
believe that a court should conclude that this would demonstrate conduct of a pru-
dent business person in the same circumstances. Consequently, the retention of an 
expert in this manner should constitute reasonable efforts.43

Circumstances of this type stand in complete contrast to those that the Tax 
Court of Canada considered in McKesson.44 McKesson dealt with transfer pricing for 
receivables sold (factored) by the taxpayer to its foreign parent. While penalties 
were not assessed in the case, the judge made some obiter comments in a footnote45 
that have caused some advisers to express concern over the approach that future 
courts may take in interpreting subsection 247(3).

Specifically, the court noted that opinions provided by Toronto Dominion Secur-
ities Inc. (“TDSI”) were the only contemporaneous documents used by the taxpayer 
to resist the assessment of transfer-pricing penalties. The court found that TDSI was 
contacted a mere two weeks before the parties entered into the relevant contracts, 
and by that time the structure, pricing approach, and formulas were largely settled. 
No significant changes were made to the approach as a result of the TDSI report, 
and the report consistently selected values at or above the maximum within a rea-
sonable range.

On the basis of these facts, the court characterized the TDSI report as “last min-
ute, rushed, not fully informed, paid advocacy that was not made available to the 
Canadian taxpayer and not read by its parent.”46 The court also noted that the author 
of the TDSI report was an expert in securitization transactions—not factoring—and 
therefore was not properly qualified.

 43 This is consistent with the gross negligence case law. See, for example, Julian v. The Queen, 
2004 TCC 330; Hudson Bay Mining and Smelting Co. Ltd. v. The Queen, 1983 CarswellNat 260 
(FCTD); and Venne v. The Queen, 84 DTC 6247 (FCTD). Although the standard of gross 
negligence is very different from that of reasonable efforts, in our view it is instructive to 
consider the analytical approach for assessing when a taxpayer meets the standard in cases 
where it retains an expert to provide assistance (for the purposes of estimating the taxpayer’s 
liability under the Act).

 44 McKesson Canada Corporation v. The Queen, 2013 TCC 404.

 45 Ibid., at note 20.

 46 Ibid.



international tax planning  n  243

CONCLUSION

Application of the textual, contextual, and purposive approach to statutory inter-
pretation mandated by the Supreme Court of Canada supports the conclusion that 
Parliament intended the phrase “reasonable efforts” in subsection 247(3) to require 
a determination of whether a taxpayer attempted to establish an arm’s-length price 
as a prudent business person would do in the same circumstances. While, in our 
view, this is the correct legal interpretation, we also believe that this accords with 
common sense (something not always present in the law) because the interpretation 
strikes a fair balance between the CRA’s audit requirements and the compliance de-
mands imposed on taxpayers.
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