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INTRODUCTION 

[1] The petitioner appeals, pursuant to s. 212 of the Provincial Sales Tax Act, 

S.B.C. 2012, c. 35 [“Act”], the decision of the Minister of Finance for British Columbia 

(the “Minister”) dated June 17, 2015 made pursuant to s. 211 of the Act, refusing a 

refund of provincial sales tax the petitioner paid in relation to insulated metal wall 

panels (“IMPs”) which it purchased in British Columbia. 

BACKGROUND FACTS 

[2] IMPs consist of polyisocyanurate insulated foam sprayed between thin top 

and bottom layers of steel.  Each IMP is designed with an interlocking joint allowing 

easy installation and fastening to the adjacent IMP.  IMPs are attached to the 

exterior of the steel frame of a building to form an internal or external wall. 

[3] IMPs are not load-bearing.  Rather, they contribute to the thermal envelope of 

the building by providing weather and air tightness and rigid insulation.  They do not 

support significant extraneous loads from other building elements, such as windows, 

doors, signage or lights.   

[4] In 2013 and 2014, the petitioner purchased the IMPs in question from 

Kingspan Insulated Panels Ltd. (“Kingspan”) which is located in British Columbia.  

The petitioner self-assessed and paid the respondent $156,809.61 in provincial 

sales tax on that purchase (the “Tax”). 

[5] On November 21, 2014, the petitioner applied to the Director appointed to 

administer the Act for a refund of the Tax on the basis that the IMPs were tax-

exempt under the energy conservation provisions of s. 30 of the Provincial Sales 

Tax Exemption and Refund Regulation, B.C. Reg. 97/2013 (the “Regulation”). 

[6] The Director disallowed the refund. 

[7] The petitioner appealed the Director’s decision to the Minister, who, on June 

17, 2015, affirmed the Director’s decision with respect to $143,034.54 of the Tax but 

allowed a refund of the balance on the basis of s. 26 of the Regulation.  The 
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petitioner has since agreed that $3,246.65 of its refund claim relates to goods other 

than IMPs and has agreed to reduce its refund claim by that amount to $139,787.89 

($143,034.54 - $3,246.65). 

THE APPLICABLE LEGISLATION 

[8] Goods purchased in B.C. are generally subject to tax under s. 37 of the Act, 

unless an exemption applies. 

[9] The Regulation provides, in relevant part, as follows: 

30. The following tangible personal property is exempt from tax imposed 
under Part 3 of the Act…if the tangible personal property is obtained for use 
to conserve energy: 

(a) thermal insulation material that is 

(i) a batt, a blanket, a roll, a panel, loose fill or cellular plastic 
material, and 

(ii) designed primarily to prevent heat loss from a building, 

but not including vapour barrier or any other material incorporated into 
or attached to a building and serving a structural or decorative 
function; 

[Emphasis added.] 

(the “Exemption”) 

PRINCIPLES OF STATUTORY INTERPRETATION 

[10] Like other legislation, tax legislation is to be interpreted in accordance with 

Driedger’s “modern approach”.  In Placer Dome Canada Ltd. v. Ontario (Minister of 

Finance), 2006 SCC 20, the Supreme Court of Canada, at para. 21, held as follows: 

the words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of the Act, 
the object of the Act, and the intention of Parliament.  

[11] In interpreting a tax statute, greater emphasis may be placed on the text 

because of the policy objective of allowing taxpayers some certainty in structuring 

their affairs.  A court should interpret a disputed provision in light of related statutory 

provisions in an attempt to give coherent meaning to the group.  In appropriate 

circumstances, external context should be considered and, if necessary, a statute’s 
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provisions transposed to meet new technologies that were undreamt of at the time 

the Act was written: 338186 B.C. Ltd. v. British Columbia (Small Business and 

Revenue), 2010 BCSC 231 at paras. 16 and 18. 

THE PETITIONER’S POSITION 

[12] The petitioner submits that, when the Exemption is interpreted in a manner 

that is consonant with the text, context and purpose of the Act, the IMPs it 

purchased are exempt from the Tax because they are panels comprising thermal 

insulation materials that were designed primarily to prevent heat loss from a building 

and were purchased for use to conserve energy.  It submits that they do not serve a 

structural function because they are not load-bearing.  They also do not serve a 

decorative function as that phrase was intended by the Legislature. 

THE RESPONDENT’S POSITION 

[13] The respondent submits that IMPs are not insulation materials.  Rather, they 

are pre-fabricated building components that contain insulation.  Moreover, they are 

not designed primarily to prevent heat loss from a building, although preventing heat 

loss is an important function of the IMPs.  Rather, the most basic, essential function 

of the IMPs is to serve as walls for commercial and industrial buildings and, once 

installed, become a fundamental part of a building’s fabric or structure.  It submits 

that the mere fact that the IMPs are not load-bearing does not detract from their 

primary function as a building’s wall. 

[14] The respondent also submits that IMPs serve a decorative function because 

they are made with different finishes and colours for aesthetic purposes. 

ANALYSIS 

[15] The petitioner has the onus of disproving the assumptions or findings of fact 

made by the Minister or the Director: Northland Properties Corporation v. British 

Columbia, 2010 BCCA 177 at paras. 10, 15, 21, 24 and 34–35. 

[16] In order to succeed in the appeal, the petitioner must satisfy the court that the 

IMPs are: 
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a) thermal insulation material that is a … panel; 

b) designed primarily to prevent heat loss from a building; 

c) not serving a structural function; and 

d) not serving a decorative function. 

Are IMPs “thermal insulation material”? 

[17] The respondent’s position is that, in order to qualify under the Exemption, the 

IMP as a whole must be a thermal insulation material rather than any of its 

constituent parts.  It submits that, while the IMPs’ foam core is a thermal insulation 

material, it loses that characteristic once the foam is sprayed between the two thin 

metal layers and becomes something else, namely a wall panel.  Respondent’s 

counsel submits further that once an insulating material that is normally used inside 

a wall becomes capable of forming the wall itself, it is no longer a “thermal insulation 

material” within the meaning of the Exemption.  The respondent points to Kingspan’s 

promotion brochure which advertises its IMP products as providing a wall system 

comprising a single component rather than the multiple components required by 

other wall systems. 

[18] In my view, the respondent’s submission is based upon an interpretation of 

the word “material” that is divorced from the context and purpose of the Exemption, 

namely the exemption from taxation of building construction materials “obtained for 

use to conserve energy”.  The respondent’s interpretation focuses on the 

manufacture of the product, not what it is.  The mere fact that two different materials 

are put together does not mean they lose their character as a material. 

[19] In the context of manufacturing, the word “material” generally refers to a “raw 

material” or “substance” used in the manufacture of a product: The Queen v. York 

Marble, Tile and Terrazzo Ltd., [1968] S.C.R. 140 at para. 145; Teck Cominco 

Metals Ltd. v. British Columbia, 2008 BCSC 1131 at para. 28.   
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[20] However, in the context of the construction and building industries, the word 

“material” has been applied to a broad range of components that are installed during 

the construction process: Terasen Gas Inc. v. British Columbia, 2009 BCSC 119 at 

para. 3 (materials used in the construction of a pipeline); Canadian Fishing Co. v. 

British Columbia (Minister of Finance), [1985] B.C.J. No. 682 (S.C.) at para.1 

(material used in the construction of a barge); and Maxwell’s Plumbing and Heating 

Ltd. v. British Columbia, 2016 BCSC 1098 at paras. 47, 56 (materials used to fulfill 

real property improvement contracts). 

[21] To use some examples, in a manufacturing context, a window is made from 

various raw materials, including glass and aluminium.  Steel beams are 

manufactured from raw materials including iron ore and various alloys.  Concrete is 

comprised of, among other components, cement and sand.  In a building 

construction context, windows, steel beams and concrete are all materials used in 

the construction of the building. 

[22] The respondent concedes that “Styrofoam” insulation meets the definition of a 

thermal insulation material.  However, Styrofoam is itself an extruded polystyrene 

foam made up of various chemical substances.   

[23] A critical interpretive clue as to the Legislature’s intent can be found in the 

use of the phrase “cellular plastic material” in the Exemption.  If the respondent’s 

interpretation was correct, there would have been no need for the inclusion of the 

word “material” after the words “cellular plastic”.  It would have been redundant.  The 

Exemption would instead have read “thermal insulation material that is …cellular 

plastic”.  It was necessary to include the word “material” to describe “cellular plastic” 

because the term thermal insulation “material” referred to a broad array of items 

used for thermal insulation purposes, but the term cellular plastic “material” referred 

only to a cellular plastic “substance”. 

[24] The respondent’s own publications reflect that the term “material” in a 

construction context refers to the various components that are installed.  Bulletin 
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PST 502 references “construction materials … that are used to construct a building 

… (e.g. Lumber, concrete, windows)”. 

[25] I find that an IMP is a thermal insulation material that is a panel. 

Are IMPs “designed primarily to prevent heat loss from a building”? 

[26] It is undisputed that IMPs are designed to prevent heat loss from buildings.  

The issue to be determined is whether that is its primary design function. 

[27] The parties agree that the word “primarily” should be construed qualitatively 

rather than quantitatively.  

[28] The ordinary meaning of “primarily” is “for the most part; mainly”: Concise 

Oxford Dictionary of English, 12th ed. (2011) (revised) [Oxford Dictionary]; Webster’s 

Ninth New Collegiate Dictionary, 9th ed. (1983). 

[29] The respondent submits that, although IMPs are designed to prevent heat 

loss from buildings, the main, most basic and primary function of IMPs is for use as 

a wall.  I disagree. 

[30] Kingspan publishes a comprehensive promotional brochure entitled 

“Commercial & Industrial: High Performance Insulated Wall & Roof Panel Systems” 

which was put in evidence by the respondent.  It is clear from that document that, 

whether IMPs are used to form a building’s exterior wall, interior wall or roof system, 

the first and most prominent feature promoted is the insulation feature of the IMPs’ 

design.  The first page of the brochure states: 

Early planning of the building envelope makes sense. 

Incorporating superior airtightness and moisture control, as well as high R-
value, is a critical first step to achieving an energy efficient LEED certified and 
net-zero energy building. 

Kingspan, global leaders of insulated panels, gives you that, and more. 

Kingspan’s single component system can reduce on-site installation time by 
up to 50% compared to traditional multi part site assembled built-up systems, 
and is suitable for new and retrofit applications across the commercial and 
industrial building sectors. 

Where do you start? 
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With the EnvelopeFirst. 

“The most cost effective and reliable source of new energy is saved energy”. 

[31] IMPs prevent heat loss from buildings not just through their insulating foam 

but also because they are specifically designed to interconnect and form a thermal 

envelope for a building.  In other words, the fact that IMPs are designed to interlock 

together to form a wall is the very reason they are so effective at preventing heat 

loss. 

[32] In my view, the fact the IMPs serve as walls or roofs does not detract from 

their having been designed primarily to prevent heat loss from a building.  They 

serve this design function when installed as a wall or a roof.   

[33] I find that IMPs are designed primarily to prevent heat loss from a building. 

Do IMPs “serve a structural function”? 

[34] The respondent asserts that, even though IMPs are not load-bearing, they, 

nevertheless, serve a structural function because they form part of the “fabric” of a 

building and “anything that gives a building its form is providing a structural function”.  

The respondent relies on a dictionary definition of “fabric” (the “walls, floor and roof 

of a building”: Oxford Dictionary of English, 2d ed. (1989)) in support of this reverse 

logic.  

[35] The Exemption does not use either the term “structure” or “fabric”.  It uses the 

undefined term “structural function”. 

[36] What is intended by the word “structural” can differ depending on the context 

in which it is used.  It is an adjective which is defined as “relating to or forming part of 

a structure”: Oxford Dictionary.  A “structure” is “the arrangement of and relations 

between the parts of something complex” or a “building or other object constructed 

from several parts”: Oxford Dictionary. 

[37] Webster’s Third New International Dictionary (1993) p. 2266 [Webster’s 

Dictionary] defines “structural” as: 
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b: of or relating to the load-bearing members or scheme of a building as 
opposed to the screening or ornamental elements. 

[38] The Ontario Superior Court of Justice considered the approach to be taken 

when determining the meaning of an undefined term.  In Blue Star Trailer Rentals 

Inc. v. 407 ETR Concessions Co. (2008), 164 A.C.W.S. (3d) 335 (O.N.C.J.), rev’d on 

other grounds, 2008 ONCA 561, that Court stated, at para. 31: 

[31] Driedger addresses various approaches to arriving at a meaning 
where the legislation in question does not contain a definition and cautions 
legislative interpreters about limiting their quest for the ordinary meaning of a 
word to a dictionary definition.  Dictionary meanings obviously do not contain 
the legislative context necessary to understand the word as it was intended 
by the legislative drafters and to that extent may not be useful.  On the limits 
of dictionary meanings, Driedger has this to say: 

Since the purpose of a dictionary is to reveal the full range of senses 
a word may have or the different ways it may be used, dictionary 
entries focus in effect on the ambiguity of language.  An interpreter 
who wants to determine which sense of a word is intended and what it 
is meant to refer to must rely on the immediate context and possibly 
on other contextual factors as well. 

[39] In Brennan v. Brennan Educational Supply Ltd., 2004 SKQB 468 at para. 12, 

the Court stated that, in reference to a dwelling house, the “structural” components 

are often understood to refer to the load-bearing aspects of construction.  When 

considering the meaning of “structural” in the context of a home-purchase contract 

dispute, the Court in Rose v. Edell (1986), 57 O.R. (2d) 89 (Dist. Ct.) noted at 95 that 

the construction industry refers to “structural” as the load-bearing components of a 

building.  This is also the case in the engineering profession: Canada v. Monarch 

Steelcraft Ltd., [1977] 2 F.C. 560 (Trial Div.) at para. 4 where the Court determined 

that a structural product must be one that contributes substantially to a building’s 

strength and solidity and permits it to resist the various forces created by man and 

nature to which it might be subjected. 

[40] Section 1(1) of the Homeowner Protection Act Regulation, B.C. Reg. 29/1999 

defines “structural defect” as: 

any defect in materials and labour that results in the failure of a load-bearing 
part of the new home …  
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[Emphasis added.]   

This definition is demonstrative of the British Columbia Legislature’s grasp of the 

common and usual meaning of the word “structural” in the construction industry. 

[41] The uncontroverted evidence before me is that IMPs: 

a) Do not serve any structural function in a building and are not affixed to the 

components of the building that do serve a structural function; 

b) Are not acceptable to provide a structural function under either the 

provincial or national building codes; 

c) Are not load-bearing or capable of bearing weight; and 

d) Do not contribute to the structural strength or stability of a building. 

[42] In Monarch, the Court contrasted the meaning of “structural” as a load-

bearing element to the general meaning of “structural” which is relied upon by the 

respondent: 

[4] … Structural building sections might be contrasted with mere fixtures 
or other integral components, systems or elements which contribute primarily 
to the proper use of enjoyment of the building or structure, such as doors, 
windows, non weight-bearing walls, insulation, or its heating, plumbing and 
electrical systems or which enhance it aesthetically, such as plaster walls, 
wallpaper, finished flooring and other such decorative additions. … 

[43] I do not agree with the respondent’s interpretation of the term “structural 

function” as it is used in the Exemption.  It cannot have been the Legislature’s 

intention to capture all integral components of a building’s “fabric” or “form” within the 

meaning of that term.  As counsel for the respondent rightly conceded, a portico or 

canopy constructed over a building’s entranceway is part of its form but has no 

structural function whatsoever. 

[44] I find that IMPs do not serve a structural function within the meaning of the 

Exemption. 
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Do IMPs “serve a decorative function”? 

[45] The respondent submits that, although the primary function of IMPs is as a 

wall that prevents heat loss from buildings, they are also decorative because they 

are manufactured in a variety of colours and finishes for aesthetic purposes and are 

marketed, at least in part, as having an attractive appearance.  It submits that, 

because IMPs serve a decorative function, they are not exempt from tax. 

[46] The term “decorative function” is not defined in the Act or the Exemption. 

[47] Various authoritative dictionaries define “decorative” as “having the function of 

decorating; tending to, pertaining to, or of the nature of decoration”: Oxford English 

Dictionary (Online); “serving to decorate; ornamental rather than operational…”: 

Oxford Dictionary, p. 392; “decorate” as “to adorn, embellish; to honour; to furnish 

with anything ornamental…”: The Shorter Oxford English Dictionary, vol. I, 3d ed. 

(1986), p. 502; “of or relating to decoration; serving to decorate…having a purely 

ornamental function…suitable for decorating or embellishing; enhancing in 

attractiveness: Webster’s Dictionary, p. 587. 

[48] One of the paramount principles of statutory interpretation is the adoption of 

an interpretation that is, wherever possible, consistent with and furthers the purpose 

of the provision in issue: eBay Canada Ltd. & eBay CS Vancouver Inc. v. Canada 

(National Revenue), 2008 FCA 348 at para. 32. 

[49] In Great Lakes Power Ltd. v. Municipal Property Assessment Corp., 2012 

ONSC 2390, Justice Ellies considered the purpose of an exemption in the context of 

the scheme and object of a taxation statute and stated, at para. 32: 

[32] The object of the Act is obviously the raising of revenue through the 
taxation of real property.  The scheme of the Act is to cast the net broadly, 
but to alleviate the effect of taxation on certain entities by granting specific 
exemptions. … 

[50] Here, the scheme of the Act is obviously the raising of revenue through the 

taxation of sales of tangible personal property.  The Act has cast the net broadly but 

has also alleviated the effect of the taxation on certain types of tangible personal 
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property by granting specific exemptions based, in relevant part, on a policy 

objective of encouraging energy conservation in the construction of buildings. 

[51] The Exemption appears under the heading “Energy Conservation” and, while 

headings are not part of an enactment, they are often added for convenience of 

reference and can assist in interpreting the provision in issue: R. v. Lohnes, [1992] 1 

S.C.R. 167 at para. 23. 

[52] The text of the Exemption clearly reveals the purpose of encouraging energy 

conservation by providing tax relief on thermal insulation materials used to conserve 

energy and prevent heat loss from a building. 

[53] An interpretation that promotes the policy objective of energy conservation is 

to be preferred over a literal and restrictive interpretation that does not.  This Court 

has previously rejected a restrictive interpretive approach in the context of an 

exemption under the Act’s predecessor legislation, the Social Service Tax Act, 

R.S.B.C. 1996, c. 431: Pacific National Processing Ltd. v. British Columbia, 2013 

BCSC 279 at para. 39. 

[54] Where the words of a statute give rise to more than one reasonable 

interpretation, the court should put less emphasis on the ordinary meaning of the 

words and greater emphasis on the context and purpose of the Act: Quinco 

Financial Inc. v. British Columbia, 2013 BCSC 1549 at para. 39. 

[55] If the respondent’s interpretation is correct, purchasers of hideous-looking 

IMPs would benefit from the Exemption but purchasers of aesthetically pleasing 

IMPs would not.  It is inconceivable that the Legislature intended to encourage 

energy conservation by exempting only unsightly products from tax. 

[56] In my view, the legislative intent of the term “a decorative function” was to 

ensure that only materials with an operational energy conservation purpose would 

be exempt and that materials that had no function other than decoration would not 

be exempt.   
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[57] IMPs serve the function of providing thermal insulation for buildings.  They are 

not purely decorative as is the case with, for example, crown mouldings.  The mere 

fact that IMPs are manufactured with aesthetic appeal does not turn them from 

operational materials into ornamental materials, just as asphalt roofing shingles do 

not become ornamental because they can be purchased in various different colours. 

[58] In my view, IMPs do not serve a decorative function within the meaning of the 

Exemption. 

CONCLUSION 

[59] The petitioner’s appeal from the decision of the Minister of Finance for British 

Columbia dated June 17, 2015 is allowed.  The petitioner is entitled to a refund of 

provincial sales tax in the amount of $139,787.89. 

[60] The petitioner is entitled to its costs at Scale B. 

____________________________ 
G.C. Weatherill J. 


