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Introduction 

[1] The petitioner, Shaw Cable Systems Limited (“Shaw”) appeals from a 

decision of the Minister of Finance (the “Minister”) of September 29, 2010, made 

under s. 118 of the Social Service Tax Act, R.S.B.C. 1996, c. 431 (the SSTA). 

[2] On June 23, 2009, Shaw self-assessed and remitted $1,666,016.17 in tax on 

its purchase price(s) on tangible personal property (or TPP), namely paper and 

materials related to paper invoices that they sent form Alberta to their customers in 

British Columbia in the years 2005-2009.  On July 6, 2009, Shaw filed a tax refund 

application along with a written submission, to the commissioner under the SSTA.   

[3] In its application to the commissioner, as well as in these proceedings, and in 

reference to the definitions in the SSTA, Shaw maintains that when it sends a paper 

invoice to its customers in British Columbia who request paper invoices, it is sent for 

the purpose of resale to a BC customer (no taxable “use”) and the BC paper invoice 

customer acquires the invoice at  “sale” in BC for the BC paper invoice customers 

own “use” and is a “purchaser” and no tax is exigible under s. 11 of the SSTA. If tax 

is exigible, then the applicable sections of the SSTA that levy the tax paid by Shaw 

in the remittance, are unconstitutional and are ultra vires to the legislature of British 

Columbia. 

[4] By letter dated August 19, 2009, the commissioner disallowed Shaw’s tax 

refund application on the basis that tax was payable on the paper invoices sent from 

outside British Columbia to individual customers in British Columbia under s. 

11(1)(a) or (b) of the SSTA.   

[5] Shaw appealed the commissioner’s decision to the Minister of Finance.  On 

September 29, 2010 the Minister’s delegate affirmed the decision of the 

commissioner. The Minister referred to s. 11, finding that there was no “sale” of 

paper invoices to the paper invoice customers in BC.  Shaw sends the paper invoice 

to its BC paper invoice customers for Shaw’s own “use” or “for use in the course of 

its business” and does so at its own expense.  Even if the paper invoice customer 
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has “use” of the paper invoice, the customer does not acquire the paper invoice at a 

“sale”. 

[6] Under s. 119 of the SSTA, Shaw appeals the Minster’s decision to this court. 

The Commissioner's Decision  

[7] In disallowing Shaw's tax refund application, the commissioner relied on 

certain findings or assumptions of fact for the relevant time including: 

(a) Shaw carried on business, including in British Columbia, involving the 

provision of cable television, internet, phone and satellite services 

(collectively the “services”) to its customers;  

(b) Shaw provided the services to customers in accordance with the terms of 

agreements in place between Shaw and its customers (the “service 

agreements”); 

(c) The service agreements required customers to pay Shaw for the services, as 

specified, in the amount to be specified, and by the date to be specified (the 

"billing information"), by Shaw via invoices; 

(d) Shaw did communicate the billing information to their customers; 

(e) Shaw communicated the billing information to customers in British Columbia 

by means of either electronic invoices or paper Invoices, whichever form the 

customer preferred; 

(f) Shaw did not charge customers who opted to receive the billing information 

communication from Shaw by means of the paper invoices ("paper invoice 

customers"), and paper invoice customers did not pay any additional fee for 

the paper invoices beyond fees that Shaw charged its customers who opted 

to accept billing information by electronic invoice; 

(g) The paper invoices were delivered to Shaw's customers in British Columbia 

by Canada Post; 
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(h) Shaw paid Canada Post for the costs of delivering the paper invoices to its 

customers; 

(i) The paper invoices were sent into British Columbia and delivered when 

Shaw directed; 

(j) The paper invoices were sent into British Columbia and delivered to whom 

Shaw directed; 

(k) The paper invoices were sent into British Columbia and delivered where 

Shaw directed; 

(l) The paper invoices were tangible personal property; 

(m) The paper invoices were the means by which Shaw communicated the billing 

information to their customers in British Columbia. 

Issues 

[8] The issues are: 

1. Did Shaw use the paper invoices? 

2. Did Shaw sell the paper invoices to its customers? 

3. If it was not a sale, and tax is payable, is the tax an indirect tax and therefore 

unconstitutional. 

Relevant Statutory Provisions  

[9] I have attached the relevant provisions as Appendix A to these reasons. 

Legal Framework 

[10] There are certain evidentiary principles that are unique to tax law. 

Burden of Proof 

[11] Taxpayers face a unique burden of proof when they appeal tax assessments. 
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[12] In Canada's self-assessment tax system, facts are often peculiarly, if not 

exclusively, within the taxpayer's knowledge. The assessing body must rely on the 

taxpayer's disclosure. However, in assessing the taxpayer, the assessing authority 

may have to make specific assumptions of fact that differ from or add to such 

disclosures: Trac v.The Queen, 2007 BCCA 60, at paras. 24-26. 

[13]  The assumptions of the assessing body are to be accepted as true subject to 

being disproven by the taxpayer. The taxpayer, who has firsthand knowledge of his 

or her affairs and therefore is in the best position to adduce relevant evidence to 

prove the material facts,  bears the legal burden of disproving, on a balance of 

probabilities that the assessor's findings, conclusions, or assumptions of fact are 

wrong.  

[14] The practice is for the Province to set out the assumptions of fact that were 

made by the assessing authority in its pleadings. Where pled, the assumptions have 

the effect of reversing the burden of proof and casting on the taxpayer the onus of 

disproving those assumptions: Trac, at para. 26. 

Statutory interpretation of tax statutes 

[15]  The modern rule of statutory interpretation applies to tax statutes including 

the SSTA. The modern rule requires that the “words of an Act are to be read in their 

entire context, in their grammatical and ordinary sense harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament”:  Placer 

Dome Canada Ltd. v. Ontario (Minister of Finance), 2006 SCC 20, at paras. 21 -24. 

De Novo Hearing 

[16] Shaw's appeal to this Court is brought pursuant to section 119 of the SSTA. 

[17] In accordance with section 119(4.1) of the SSTA, this appeal is a de novo  

hearing. 
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Did Shaw use the paper invoices? 

Positions of the Parties 

Shaw 

[18] Shaw's position relies on the SSTA definition of “use”. It asserts that the 

transaction for the cost of services each customer chooses to receive from Shaw 

involves the purchase of both telecommunication services and the paper invoice. 

Shaw says that the provision of the paper invoices to its customers was a sale under 

the SSTA, and the customer was a “purchaser” of the paper invoice for the purposes 

of the SSTA. 

[19] Shaw asserts (and the Province agrees) that there is no dispute that the 

paper invoice is tangible personal property.  But Shaw also says “there can be no 

dispute that the customer acquired the paper invoice.” The paper invoice was 

delivered to the customer by Canada Post and thus the ownership of the paper 

invoice was transferred from Shaw to the customer when Shaw delivered the paper 

invoice to Canada Post, relying on Halsbury’s Laws of Canada Postal 

Communications (2013 Reissue), which states that “mailable material becomes the 

property of the addressee when it is deposited in the post office.” 

[20] Shaw also asserts that there should be no dispute that the customer acquired 

the paper invoice for his/her own “use”, referring to the definition of “use” as 

including “the exercise of any right or power over tangible personal property 

incidental to the ownership of it” and the “storing, keeping or retaining of tangible 

personal property for any purpose”.  

[21] Shaw asserts that the paper invoice contained a detailed record specific to 

the customer's own account information and was, thusly, the customer’s invoice. The 

customer, Shaw argues, could use the paper invoice for a number of intended 

purposes that were to the specific benefit to the customer, including to verify the 

accuracy of the monthly amount, reconcile their bank account, affect payment to 

Shaw, store, keep or retain the paper invoice as part of the customer's financial 



Shaw Cable Systems Limited v. British Columbia Page 7 

records or as part of the customer's tax records. Shaw asserts that the customer had 

total control over the paper invoice and could do with it what he or she wished.  

[22] Shaw argues that it is “axiomatic that under the scheme of the SSTA, only 

one person will be liable for tax in a transaction” referring to Simpsons-Sears Ltd. v 

New Brunswick (Provincial Secretary), [1978] 2 S.C.R. 869 at para. 14 [Simpsons-

Sears No. 1] of the majority reasons:   

To construe the definition of "consumption" in s. 1(b) as meaning that every 
"use of goods" is taxable under the statute, in my view, if read literally could 
give rise to the absurdity that whenever a citizen uses an article his use 
attracts the tax. I cannot attribute this intention to the Legislature and find it 
more reasonable to interpret the definition as being directed to "ultimate use.”  

[23] Shaw says that because the paper invoice is “used” by both Shaw and the 

customer, the Court must determine whether it is Shaw’s “use” or the customer’s 

“use” that attracts tax for the purposes of the SSTA. While the text in each of the 

provisions in issue points to a conclusion that tax is exigible on both Shaw and the 

customer, under the scheme and object of the SSTA it is evident that it is only the 

“end user” of the paper invoice that pays tax under the SSTA. It is well settled law 

that the object and purpose of the SSTA is to tax the final consumer or user of 

personal property for provincial revenue purposes: Cairns Construction Ltd. v. 

Saskatchewan, [1960] S.C.R. 619. 

[24] That point, Shaw says was emphasised in Brompton Holdings v. British 

Columbia (1995), 16 B.C.L.R. (3d) 164 (C.A.) at para. 11: 

The Social Service Tax Act has since 1948 imposed a tax on persons who 
purchase tangible personal property for their own consumption or use or for 
the consumption or use of other persons at the purchaser's expense. 

[25] Shaw refers to Dick Crane Service Ltd. v. British Columbia (Minister of 

Finance), 1988 CarswellBC 1386 (C.A.) where there were two potential “users” of a 

crane, owned by an Alberta company that was brought into B.C. for use by an 

employee of Canada Conveyor Belt Co. Ltd.  An employee of Dick Crane Service 

Ltd. drove the crane, from Edmonton to British Columbia where it was for seven 

days and then driven it back to Edmonton.  The invoice that was rendered under the 
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contract described the work each day as "hoist as directed". The crane was operated 

by the employee of Dick Crane Service Ltd., but what he was to do was determined 

by Canada Conveyor Belt Co. Ltd. The trial judge determined that it was Canada 

Conveyor who leased the crane that was the user of it. In affirming the lower Court’s 

decision, the BCCA noted at para. 6: 

In considering that argument, Judge Drake concluded that in the ordinary 
sense of "use" the crane was not being used in British Columbia by Dick 
Crane Service Ltd., but rather that it was being leased or rented by Dick 
Crane Service Ltd. to Canada Conveyor and that Canada Conveyor was the 
user. Judge Drake considered the expanded definition set out in s. 2(3.2) and 
concluded that there was no employment or utilization of the crane by Dick 
Crane Service Ltd. or by an employee of Dick Crane Service Ltd. in the 
course of carrying out work or performing services for another person within 
that expanded definition of "user", because what was done by Dick Crane 
Service Ltd. was just the rental or lease of the crane and the provision of an 
employee to operate it. Judge Drake decided that it was Canada Conveyor 
that employed the crane, utilized the crane, carried out work and performed 
services. 

[26] Shaw refers to Cevaxs Corp. v. British Columbia (1989), 42 B.C.L.R. (2d) 

129, where Cevaxs engaged exclusively in the business of renting video tapes and 

videotape recorders to the public through "Renta-Movie" installations located in 

convenience stores.  It concluded (at para. 34): 

Having regard to the definitions of both "purchaser" and "user" prior to 1981 
and after, the thrust of the Act is to impose tax upon the person who acquires 
or utilizes tangible personal property for his own consumption or use, or for 
the consumption or use by other persons at his expense. The video tapes 
and tape recorders we are concerned with here were indeed acquired by 
Cevaxs for use by others, but clearly not at its expense, for they were 
charged rent for their use of them. Equally, as they were acquired to be used 
by others it is clear that they were not acquired by Cevaxs for its own 
consumption or use, and Cevaxs is therefore not liable for tax on them. 

[27] Referring to Brompton Shaw argues that Court considered the issue of “use” 

in the context of promotional materials and after considering the equipment rental 

cases including Cevaxs and Dick Crane noted:   

23     The difference between those cases and Brompton is that in this case, 
the persons to whom the Materials were provided did not pay any 
consideration for them. Brompton was the last person to do so. 
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24     The entire purpose of distributing the Materials was to promote 
Brompton's business and in this sense they were used by Brompton. In the 
equipment rental cases the lessors themselves used the equipment for the 
purposes for which they were designed. By contrast, in the present case, the 
receivers of the Materials merely looked at what was received by them, 
unsolicited on their part, to determine whether or not they were interested in 
taking up the offering. The promotional Materials may be likened to a sign 
posted by a shopkeeper in his shop window advertising his or her weekly 
specials. Members of the public, passers-by, look at the sign and decide for 
themselves whether they wish to take up the offer, but those potential 
customers can in no way be regarded as the ultimate or only users or 
consumers of that sign. The sole purpose of the sign is to promote the 
shopkeeper's business. So it is with the promotional Materials under 
consideration here. 

[28] Shaw argues that several key principles emerge from the relevant 

jurisprudence: 

(a) Under the scheme of the Act, the tax falls to be paid by the “ultimate” 
end user of the TPP; 

(b) In situations where TPP is used by more than one person, there is still 
only one use that attracts tax for the purposes of the statutory 
definition of “use”; 

(c) Section 11 (and the predecessor section 2) of the Act are intended to 
tax out of province purchases and the “use” of out of province TPP, in 
the same way as if the transaction had taken place within the 
Province.  As such the principles set out above in a) and b) are 
equally operative in determining the issue of “use” under section 11 of 
the Act; and, 

(d) In a transaction where one person delivers TPP to another three main 
factors will determine which of those persons is the “ultimate” or “end 
user” of the TPP: 

i. Whether the TPP is generic or instead fulfills an identified 
specific need of the person it is delivered to; 

ii. What is the intended use of the TPP and does that use take 
place before or after the delivery of the TPP to the other 
person; 

iii. Whether the TPP is delivered unsolicited or is instead at the 
request of the recipient; and, 

iv. Whether the person the TPP is delivered to has paid 
consideration for the TPP. 
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[29] Shaw says that when the principles from the jurisprudence are applied to the 

facts at bar, it is clear that it is the customer and not Shaw that is the “end user” of 

the paper invoice: 

(a) The Paper Invoice contained information that was for the specific use of 
each particular Customer, a use that was identifiable at the time the 
TPP was delivered to the Customer.  Similarly the customer’s use of the 
equipment in Dick Crane and the video tapes in Cevaxs was identifiable 
and known at the time of delivery.  In contrast in Brompton at the time of 
delivery it was unknown whether the recipient would have any use for 
the generic marketing materials. 

(b) The Paper Invoice was delivered at the request of the Customer.  
Similarly, the equipment in Dick Crane and the VCR’s and tapes in 
Cevaxs were delivered at the request of the customer.  In contrast the 
delivery of the material in Brompton and the merchandise tags in Army 
& Navy [Army and Navy Department Store Ltd. v. Commissioner of 
Social Services Tax (1965), 54 D.L.R. (2d) 245 (B.C. C.A.); 1965 
CarswellBC 101] was unsolicited.  

(c) The Customer used the Paper Invoice as intended after it was 
delivered.  Similarly, the equipment was used by the customers as 
intended in both Dick Crane and the Cevaxs after the customer took 
delivery of the items.  In contrast the intended use of the sales tags (that 
were removable at the cashier desk) in Army & Navy ended before the 
customer took delivery.  

(d) Finally, the Customer paid consideration to Shaw for the Paper Invoice. 
Similarly, the customer’s in Dick Crane and Cevaxs paid consideration 
for the delivered TPP.  In contrast no consideration was paid to 
Brompton for the delivered materials. 

[30] In this case Shaw says that the customer was both a “user” of and bore the 

expense for the paper invoice.  The conclusion that the customer’s “use” of the 

paper invoice attracts tax under the SSTA is entirely consistent with the object, 

purpose and scheme of the SSTA. 

The Province  

[31] The Province says Shaw sent the paper invoices into B.C. from Alberta for its 

own use or, alternatively, if Shaw sent the paper invoices into B.C. for its customers’ 

use, it did so at its own expense. Either way, the Province asserts that tax must be 

paid by Shaw. 
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[32] The Province says the law and the evidence support a conclusion that Shaw 

used the paper invoice in accordance with the SSTA definition of “use” as including 

(a) the exercise of any right or power over tangible personal property incidental to 

the ownership of it other than the sale of the property, and (e.1) the consumption, 

employment or utilization of tangible personal property by a business in the course 

of delivering a service.  Both of these subparagraphs cover the circumstances here.  

[33] The Province argues that Shaw controls when it sends out paper invoices, it 

is required to send out paper invoices by the service agreements; for paper invoice 

customers, Shaw is required to send it as a means of communicating the cost for 

services. Shaw used the paper invoices to fulfil its obligations under the service 

agreements to provide billing information and utilized the paper invoice in the course 

of delivering its services. The evidence provided in this case, including the 

commissioner’s decision, the affidavit of Joy Bjornson, an appeals officer with the 

Tax Appeals and Litigation Branch of the Revenue Programs Division of the Ministry 

of Finance, and the cross-examination of Ella Stuart, the vice president of taxation 

for Shaw (questions 55 to 59), demonstrates that paper invoices were used by Shaw 

to trigger its customers’ obligations to pay for the services provided by Shaw.  

[34] Shaw, the Province asserts, exercised rights and powers over the paper 

invoices incidental to its ownership of them by directing when, where and to whom 

they were sent in British Columbia and what information the paper invoices were to 

contain. Thus, as owner, Shaw was liable to pay tax upon sending its paper invoices 

from outside the Province to its customers in British Columbia.  

[35] The Province asserts that Shaw is liable for tax if paper invoices were used 

by Shaw or by customers at Shaw's expense and referring to s. 11(1)(a) of the SSTA 

11  (1) This section applies to a person  

(a) who 

… 

(ii) … brings or sends into British Columbia, or receives 
delivery of in British Columbia, tangible personal property, 
other than a multijurisdictional vehicle, for use or consumption  
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(A)  by the person, 

(B)  by another person at the first person's 
expense… 

[Emphasis added.] 

[36] The Province argues that Shaw paid for the paper invoices. The express 

provisions of the SSTA preclude that argument absent a sale in accordance with 

s. 1(2) of the SSTA, which provides: 

1(2) For the purposes of this Act, a person who, for the use or 
consumption of another person, acquires at a sale, leases as lessee, 
utilizes, brings or sends into British Columbia, or receives delivery of in 
British Columbia, tangible personal property   

(a) is deemed to have done so at the first person's expense, or 

(b) if the first person acts on behalf of or as an agent for a principal, is 
deemed to have done so at the expense of the principal,  

unless the other person acquires the tangible personal property at a 
sale or is given the right to use the tangible personal property under a lease.  

[Emphasis added.] 

[37] The Province argues that Shaw's position that it tries to recoup the cost as 

one of the expenses that determines the price it charges for its services, and that 

means the paper invoice customers bore the cost is not sustainable.  Shaw 

determines its expenses and targeted profit levels. The price it chooses to charge for 

its services does not mean that the paper invoice customers incur that particular 

expense.  

Analysis 

[38] I disagree with Shaw's position that the customer is the end user of the paper 

invoice. Shaw's emphasis on what a paper invoice customer might do with the paper 

invoice upon receipt does not negate the fact that Shaw is the real user of the paper 

invoice. The paper invoice contains information that Shaw intends to communicate 

to the paper invoice customer: the cost of the services it will provide and a notice to 

the customer to pay that cost.  
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[39] In Crane and Cevaxs, the tangible personal property was used by the 

customer and then returned to the owner of it. It was the use of the TPP by the 

customer that led the court to conclude that that attracted the tax for the customer.  

[40] I refer to the principles that Shaw derives from the jurisprudence and seeks to 

be applied in this case (above at para. 29). I find particularly that whatever use a 

particular paper customer makes of the tangible personal property, Shaw’s use of 

the paper invoice as a means of communication to trigger the customer's payment is 

most critical. The paper invoice is delivered at the request of the paper invoice 

customer and solicited by the paper invoice customer, but the customer only 

chooses the medium of the invoice: Shaw uses whichever medium the customer 

chooses to convey the cost of the services and to trigger the customer to pay that 

cost. Whether the customer uses the prepared invoice after it is delivered is not 

material. The only use of the paper invoice is the notification for payment that Shaw 

intends to communicate by the paper invoice.  

[41] I will address the matter of whether the customer pays consideration to Shaw 

for the paper invoice under the next heading.  

[42] I also agree with the Province that it is Shaw that pays for the paper invoice in 

accordance with s. 11(1)(a)(ii)(B) which I will address more fully under the next 

heading.  

Did Shaw sell paper invoice to its customers? 

Positions of the Parties 

Shaw 

[43] Shaw refers to the definition of “sale” in s. 1 of the SSTA: 

"sale" includes  

(a) … a transfer of title or possession…or any other contract by which, 
at a price or other consideration, a person delivers tangible personal 
property to another person… 

 … 



Shaw Cable Systems Limited v. British Columbia Page 14 

[44] Shaw says that there is no dispute that the paper invoice is tangible personal 

property and there is also no dispute that the paper invoice was delivered to the 

paper invoice customer.  Shaw says that the evidence also establishes that the 

customer paid a “price or other consideration” for the paper invoice.   Ella Stuart 

says that the paper invoice was part of the services that Shaw provides and the cost 

of the paper invoice was included in the price the customer paid to Shaw.   

[45] Shaw does not dispute that it advised the Canadian Radio-television and 

Telecommunications Commission (the CRTC) in July 2013 that it did not charge 

customers a fee to receive a paper invoice, nor did it provide a monthly billing 

discount as an incentive to customers to switch to electronic billing. It also does not 

dispute that the CRTC requires that it not charge customers for paper invoices.  

[46] Under the SSTA a “purchaser” is a person who: acquires tangible personal 

property; for the persons own “use”; at a “sale”. 

[47] Shaw says that the customer is a “purchaser” of the telecommunication 

services under subparagraph (f) of the definition of “purchaser” because the 

customer agreed to pay consideration for the “telecommunication service” that Shaw 

provides to the customer for the customer's own use. Section 60 deems the 

purchase of each of the telecommunication services to be a “sale” for the purposes 

of the application of the other provisions of the SSTA.  

[48] Shaw refers to the SSTA definition of “purchase price” being the 

“consideration accepted by the seller as price or on account of the price of the 

tangible personal property.”  The amount paid by the customer for services included 

an amount Shaw accepted “as consideration” for the paper invoice. 

[49] Accordingly, Shaw asserts, for the purposes of the SSTA the customer has 

acquired the paper invoice at a “sale”.  There has been a delivery of tangible 

personal property (the paper invoice) at a price or other consideration (the payment) 

to Shaw.   

[50] Shaw refers to two authorities that it says support its position.  
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[51] In Canadian Overseas Marketing et al. v. British Columbia, 2003 BCCA 52, at 

para. 20, Madam Justice Huddart commented on the broad definition of “sale” and 

“purchaser” in the SSTA observing that: “From these provisions, it is apparent the 

Legislature intended to capture for taxation purposes every transfer of a good 

between persons for economic consideration, without regard to its form or to the 

amount or mode of payment.” 

[52] In Proctor & Gamble Inc. v. Ontario (Finance), 2007 ONCA 784, the Court 

considered the application of a similarly worded definition of the term “sale” in the 

Ontario Retail Sales Tax Act, R.S.O. 1990, c. R.31 specifically whether tax was 

exigible on P&G’s “use” of rented shipping pallets.  The goods P&G sold were 

placed on the rented pallets and the loaded pallet was then delivered to the 

customer.   P&G argued that its use of the pallets did not attract tax because for the 

purposes of the ORSTA, there had been a “sale” of the pallets to the customers.  

The Crown argued that no sale had occurred because no ownership interest in the 

rented pallets had been transferred to the customer.  The Crown also argued that no 

consideration had been paid for the pallets.  The Court rejected the Crown’s 

arguments at paras. 24 -26, in finding that the transaction met the ORSTA definition 

of a “sale” because there had been a transfer of possession of tangible personal 

property and the cost of the transferred tangible personal property was recouped by 

the vendor in the amount paid by the customer.   

[53] Shaw refers to the definition of “sale” in the ORSTA: "sale" means, 

(a) any transfer of title or possession, exchange, barter, lease or rental, 
conditional or otherwise, including a sale on credit or where the price is 
payable by instalments, or any other contract whereby at a price or other 
consideration a person delivers to another person tangible personal property; 

[54] Shaw  argues that the definition of “sale” in the Ontario Act mirrors the 

definition of “sale” in the SSTA and on that basis asserts that the two criteria applied 

in P&G are equally applicable to the determination of whether there was a “sale” of 

the paper invoice for the purposes of the SSTA. These same indicia of a “sale” are 

also present in the case at bar: first, there has been a transfer of possession and 
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ownership interest of the paper invoice to the customer; and second, as with P&G, 

the cost of tangible personal property transferred (the paper invoice) was recouped 

by Shaw in the amount paid by the customer.   

[55] Shaw argues that the authorities establish that the determination of whether 

there has been a “sale” under the SSTA does not turn on whether a separate price 

or amount has been charged, or whether the business of the vendor would be 

typically viewed as selling the tangible personal property that was delivered.  The 

case law establishes that as a result of the definition of “sale” in the SSTA (and the 

ORSTA) a “sale” occurs even in situations where that conclusion may be 

counterintuitive.   

[56] In Canadian Overseas Marketing the vendor was in the business of selling 

services.  The contracts between the parties referred only to the purchase of 

services, and the “purchaser” never even took delivery of the tangible personal 

property in issue (it was delivered to prospective customers of the purchaser outside 

of Canada).  There was also no separate price charged for the tangible personal 

property.   Nonetheless, the Court reached the conclusion that given the breadth of 

the definition of a “sale” under the SSTA, the transaction between the parties was 

not exclusively for services but instead also included a sale of tangible personal 

property. 

[57] Shaw says that the conclusion that the customer acquired the paper invoice 

at a “sale” is also consistent with the successor legislation to the SSTA - the 

Provincial Sales Tax Act, SBC 2012, c. 35 (“PSTA”).  The first part of the definition of 

“sale” in the PSTA largely mirrors the SSTA definition of “sale”.  However,  the PSTA 

definition has a specific exclusion in the definition that is not found in the SSTA: 

   "sale" includes the following: 

(a) a conditional sale; 

(b) a sale on credit or for which the price is payable by instalments; 

(c) an exchange; 

(d) barter; 
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(e) a transfer, conditional or otherwise, of title to or possession of 
tangible personal property under a contract; 

(f) a delivery of tangible personal property at a price or other 
consideration … 

   but does not include the following: 

(o) the provision of a paper invoice to the person being invoiced; 

[Emphasis added.] 

[58] In the text Statutory Interpretation, 2nd ed. (Irwin Law, 2007) at p. 167, Ruth 

Sullivan notes: 

It is presumed that every feature of a legislative text has been deliberately 
chosen and has a particular role to play in the legislative design.  The 
legislature does not include unnecessary or meaningless language in its 
statutes; it does not use words solely for rhetorical or aesthetic effect; it does 
not make the same point twice. 

[59] Shaw says that it must be presumed that the paper invoice exclusion in the 

definition of “sale” was both necessary and has meaning.  It is obvious that the 

exclusion would only be meaningful and necessary if the “provision of a paper 

invoice to the person being invoiced” fell within the “included” part of the definition in 

the first instance.  Put simply – if the “provision of a paper invoice to a person being 

invoiced” was not a “sale” – it would not have been necessary for the legislature to 

specifically enact the exclusion.  Given the virtually identical definitions of what a 

“sale” includes, the PSTA explicitly recognizes that the provision of the paper invoice 

falls squarely within the SSTA definition of “sale”.  Specifically, it involves the 

delivery of tangible personal property at a price or other consideration. 

[60] Shaw argues that the customer is a “purchaser” of the telecommunication 

services under subparagraph (f) of the definition of “purchaser” because the 

customer agreed to pay consideration for the “telecommunication service” that Shaw 

provides to the customer for the customer's own use. Section 60 deems the 

purchase of each of the telecommunication services to be a “sale” for the purposes 

of the application of the other provisions of the SSTA.  
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The Province 

[61] The Province says that Shaw paid for the paper invoices as one of its 

business expenses, along with all its other costs and expenses in determining the 

amount it would charge for its fees and services, Shaw did not sell and its paper 

invoice customers did not purchase the paper invoice.   

[62] The Province asserts that Shaw's position that it tries to recoup the cost as 

one of the expenses that determines the price it charges for its services, a means 

the paper invoice customers bore the cost is not sustainable.  Shaw determines its 

expenses and targeted profit levels. The price it chooses to charge for its services 

does not mean that the paper invoice customers incur that particular expense. The 

customer is a “purchaser” of the telecommunication services under subparagraph (f) 

of the definition because the customer agreed to pay consideration for the 

“telecommunication service” that Shaw provides to the customer for the customer's 

own use. Section 60 deems the purchase of each of the telecommunication services 

to be a “sale” for the purposes of the application of the other provisions of the SSTA.  

[63] The Province argues that Shaw does not sell paper invoices to its paper 

invoice customers. There is no evidence to support that there was a mutual 

agreement between Shaw and its customers demonstrating that the customers 

intended to purchase the paper invoices which Shaw used to provide the billing 

information. There is no evidence of any fee or consideration for the paper invoices 

identified or charged by the paper invoice customers. The paper invoice customers 

do not pay an additional fee for the paper invoices; Shaw paid Canada Post for the 

cost of delivering the paper invoices. Even if Shaw believes that it is selling paper 

invoices, there is no evidence from a Shaw paper invoice customer that supports an 

intention on the customer’s part to purchase a paper invoice. 

[64] The Province refers to Kelland Foods Ltd. v. British Columbia, 1999 

CarswellBC 2732, where Mr. Justice Melnick considered whether Kelland’s Q-card 

rewards system whereby customers receive "Q-Points" for every purchase where 

one Q-Point was equal to approximately one cent.  The customer could redeem Q-
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Points for products either displayed in its catalogue or in the case some products 

displayed in the stores. When Kelland acquired the various products displayed in the 

catalogue it did not pay any social service tax. Kelland determined that the cost of 

the Q-Point program is equivalent to approximately 1.1% of its gross margin, being 

gross sales less cost of sales. Kelland has increased its prices accordingly to pass 

the cost of the program on to its customers. 

[65] Kelland appealed the Minster’s decision that the goods were being provided 

to customers free of charge as a means of encouraging them to purchase other 

tangible personal property from Kelland's stores. Thus, Kelland was obtaining goods 

for its own use for promotional distribution within the definition of s. 1 of the SSTA.  

[66] One of Kelland’s positions on the appeal was that the customers who are part 

of the Q-Card program essentially had paid for what they purchased from the 

catalogue in advance by purchasing goods at Kelland's stores and that Kelland had 

increased its prices to all its customers to cover the Q-Card program, which included 

the cost of products available through the Q-Card catalogue. 

[67] Melnick, J, rejected that position.  At para. 19, he determined that “Kelland is 

the last "person" to pay anything for the products made available in the catalogue. 

Kelland's customers did not pay anything of commercial value to obtain these 

products.  

[68] The Province argues that the same determination must be made concerning 

the paper invoices: they are of no commercial value to paper invoice customers and 

every customer pays the same for the services whether or not they receive a paper 

invoice or an electronic invoice. 

[69] The Province also refers to Army and Navy at paras. 7-8. The department 

store purchased large quantities of labels on which it marked the size and price of 

goods to be sold. The labels were left on the merchandise when it was sold to the 

customers, and the price of the label was included in the cost of the merchandise. 

The department store took the position that it was not a "purchaser" of the labels 
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(and therefore was not liable for tax on the purchase) because it resold the labels to 

its customers. The court concluded that the purpose of the labels was to assist the 

department store with its merchandising and this purpose was served once the 

goods were paid for. The customer did not intend to buy the label and if property in it 

passed, it passed by way of abandonment and not sale. 

[70] By analogy to the case at bar, the Province submits that even if Shaw 

believes that it is selling the paper invoices or intends to do so, that is not 

determinative.  Shaw has not provided any evidence from a single paper invoice 

customer that shows an intention on the part of those customers to purchase the 

paper invoices.    

[71] The Province refers to Minister of Finance of New Brunswick v. Simpsons-

Sears Ltd., [1982] 1 S.C.R. 144 [Simpsons-Sears No. 2], where the Supreme Court 

of Canada considered the free distribution of catalogues produced in Ontario and 

sent to potential customers in New Brunswick in the context of the amended New 

Brunswick legislation that provided for the taxation of promotional distributions. 

Simpsons-Sears argued that the tax was an indirect tax because the retailer would 

pass along the cost of the tax to its customers. Laskin C.J. said at paras. 30 and 31: 

… Here there is no question of a sale, and consumption, in its literal meaning, 
does not come into the picture save in its artificial meaning as reflected in its 
extended definition. In that respect, it is only the company that can be 
regarded as the ultimate consumer for tax purposes. 

… Where, as in the present case, the tax imposed in respect of the free 
distribution of catalogues takes no account of what ultimately happens to the 
catalogues, whether they are used or discarded, and is unrelated to any 
purchases made from the catalogues, it is manifest to me that the tax is so 
diffused in its impact that it cannot be said that there is any clearly traceable 
way in which the tax can be passed on. 

[72] The Province also relies on Brompton saying that the Court of Appeal 

considered, and rejected, the same argument Shaw advances in this case.  

Brompton asserted that the promotional materials that it sent to advise people 

outside of Canada of marketing opportunities within Canada were not taxable under 

the SSTA because they were purchased and used by recipients outside of Canada 



Shaw Cable Systems Limited v. British Columbia Page 21 

and the cost of the materials was borne by those recipients.  At para. 53, the Court 

stated:  

The tax is not passed on in any recognizable form. While the cost of the 
Materials, like all its other costs of doing business, is recovered from the 
overall operation (Brompton ran a profitable business) Brompton has not 
allocated that cost among the recipients, some of whom take up the offer 
while others do not. The expense of the Materials is borne by Brompton and 
not by the recipients of the Materials. 

[73] The Province says that Shaw paid for the paper invoices and that cost was 

one of its many business expenses. While Shaw may have included that expense, 

along with all its other costs and expenses, in determining the amount it would 

charge for its fees and services, Shaw did not sell, and its paper invoice customers 

did not purchase, Shaw's paper invoice. 

Analysis 

[74] I have already determined that Shaw bore the expense of the paper invoice, 

the tangible personal property that was brought into British Columbia for use by 

another person at the first person's expense.  

[75] I consider that the decisions of Kelland Foods and Army and Navy are 

apposite here. The customers did not purchase the paper invoice; it was made 

available to them by Shaw for the purposes that I have already described; to trigger 

payment for services. I also find that the paper invoice customers did not pay 

anything of a commercial value to obtain the paper invoice.  

[76] The analogy to Army and Navy is clear: Shaw has not provided any evidence 

from a single payer in paper invoice customer that shows an intention on the part of 

those customers to purchase the paper invoice.  

[77] I am also convinced that Shaw does not charge its paper invoice customers 

for paper invoices based on its representations made to the CRTC in 2013.  

[78] Finally, I refer to Simpsons-Sears No. 2, which fully addresses Shaw's 

argument that the cost of the paper invoice is included in its cost for services as 
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noted by Laskin C.J. “the tax is so diffused in its impact that it cannot be said that 

there is any clearly traceable way in which the tax can be passed on.” 

[79] I find Shaw's reliance on P&G to be unhelpful. Although Shaw argues that the 

definition of sale in the Ontario legislation mirrors that of the SSTA, it does not. The 

SSTA does not refer to “lease or rental” in its definition of sale. It would be an error 

to rely on an Ontario decision based on Ontario legislation that is not the same as 

the British Columbia legislation.  

If it was not a sale, and tax is payable, is the tax an indirect tax and therefore 
unconstitutional? 

Positions of the Parties 

Shaw 

[80] In the event that the Court concludes the provisions of the SSTA require 

Shaw to pay tax on the provision of the paper invoices, Shaw says that a 

constitutional issue arises pursuant to section 92(2) of the Constitution Act, 1867: 

92. In each Province the Legislature may exclusively make laws in relation to 
. . . 

2.  Direct Taxation within the Province in order to the raising of a 
Revenue for Provincial Purposes. 

[81] Under section 92 of the Constitution Act, 1867, Provinces are empowered to 

impose only those taxes that are direct.  Where a tax is found to be an “indirect tax” 

it is ultra vires the Province’s taxation power and is unconstitutional.  Shaw relies on 

the principles expressed in respect of indirect tax from Charlottetown (City) v. 

Foundation Maritime Ltd., [1932] S.C.R. 589 at para. 35: “The expression “indirect 

taxation” connotes the idea of a tax imposed on a person who is not supposed to 

bear it himself but who will seek to recover it in the price charged to another.” 

[82] Shaw asserts that where a tax is directly related to a transaction such that it is 

likely to be passed on by the initial taxpayer through the incorporation of the tax into 

the price of goods or services provided by the initial taxpayer, it will constitute an 

indirect tax: Simpsons-Sears No. 2 at paras. 28-31.  
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[83] Shaw argues that the imposition of a tax on Shaw in relation to the provision 

of paper invoices to the customer would be an indirect tax because: 

(a) The tax would be imposed on commercial dealings between Shaw and 
the Customer in relation to a commercial transaction at the retail level; 

(b) The tax would be on an item (the Paper Invoice) that is recognized as 
reflected in the cluster of charges intended and expected to be recouped 
in the price of the Shaw Package; 

(c) The tax would be imposed on TPP that passes from Shaw’s hands to the 
Customer’s hands as part of the Shaw Package transaction; 

(d) The tax Shaw would pay would be a known and specific quantum that 
was identifiable in relation to each and every specific transaction Shaw 
had with each specific Customer; 

(e) The tax could be passed on by the payer of the tax (Shaw) such that the 
burden of the tax is shifted to the customer; and, 

(f) The tax would be easily added to the selling price of the Shaw Package 
with the tax burden shifted/passed on to the Customer by Shaw in a 
clearly traceable way in a manner that bears a direct relation to the 
amount of tax Shaw paid in the transaction relating to the Customer.   

[Citations omitted.] 

The Province 

[84] The Province asserts the fact that Shaw passes on the cost of the tangible 

personal property, or the tax on it, does not make the tax an indirect: Out-Of-Home 

Marketing Association of Canada v. Toronto (City), 2012 ONCA 212 at paras. 11-13, 

16 and 18: 

11      In my view, the application judge correctly rejected this submission. 
The courts have consistently adopted John Stuart Mill's classic distinction 
between a direct and an indirect tax in his 1848 treatise, Principles of Political 
Economy, Book V, c. III at p. 371:  

A direct tax is one which is demanded from the very persons who it is 
intended or desired should pay it. Indirect taxes are those which are 
demanded from one person in the expectation and intention that he 
shall indemnify himself at the expense of another: such as the excise 
or customs. 

12      See, for example, Canadian Industrial Gas & Oil Ltd. v. Saskatchewan 
(1977), [1978] 2 S.C.R. 545 (S.C.C.) at p. 581. 

13      It is well-established in the case law, however, that the legal definition 
of an indirect tax is not to be determined on the basis of pure economics or 
on the basis of the particular financial circumstances of the parties affected 
by the tax. The reason is obvious: if the argument of Pattison and OMAC 
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were accepted, virtually every tax would be an indirect tax. Every business 
that bears a tax will treat the tax as a cost that must be factored into the price 
charged for its products. This natural tendency of every taxpayer cannot, and 
does not, automatically make the tax an indirect tax. 

…. 

16      The appellants place considerable emphasis on the point that the 
nature of a tax is to be assessed according to its "general tendency". They 
say that because, as a matter of business economics, they must pass on the 
burden of the tax, its "general tendency" is to be an indirect tax. However, as 
the application judge correctly held, that argument has been consistently 
rejected in the case law: see Canadian Pacific Railway v. Saskatchewan 
(Attorney General), [1952] 2 S.C.R. 231 (S.C.C.); New Brunswick (Minister of 
Finance) v. Simpsons-Sears Ltd., [1982] 1 S.C.R. 144 (S.C.C.), at p. 161-3; 
G. V. La Forest, The Allocation of Taxing Power Under the Canadian 
Constitution, 2nd ed. (Toronto: Canadian Tax Foundation, 1981), at p. 83; 
Peter Hogg, Constitutional Law of Canada, 5th ed., looseleaf, (Toronto: 
Carswell, 2010), at ch. 31.2. 

… 

18      In Reference re Quebec Sales Tax, [1994] 2 S.C.R. 715 (S.C.C.), at 
pp. 725-27, the Supreme Court held that the fact that the taxed party may 
seek to pass on the economic consequences of the tax, more or less 
successfully, is not the defining feature of the legal "passing on" requirement. 
The legal nature of the tax is to be assessed by asking the question posed by 
Rand J. as stated above: does the tax "cling" as a burden to the unit of 
production "in the sense that its amount attaches to the good and moves 
together with the good through the chain of supply"? To repeat, the annual 
tax at issue here may increase Pattison's and OMAC's cost of doing business 
and those parties may therefore charge more for the product they sell. 
However, the annual tax is not imposed on a unit of advertising space sold by 
the appellants and it lacks the "clinging" quality that is the hallmark of an 
indirect tax. 

Analysis 

[85] The argument that Shaw makes in respect of the indirect tax requires that I 

reach different conclusions that I have already reached. The paper invoices are not 

part of the commercial dealings between Shaw and the customer; the charge for the 

paper invoice is not reflected in the cluster of charges which Shaw expects to recoup 

in the price it charges; the TPP does not pass from Shaw's hands to the customer 

hands as part of the Shaw package transaction; even if the tax Shaw would pay is 

known and a specific quantum is then identifiable in each and every transaction, I 

have determined that the transaction does not include a sale to the paper invoice 

customers. It is not intended that the tax should be passed on to the customer; it is 
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Shaw that uses the paper invoice. I have already found that the tax is not added on 

to the selling price because Shaw says that it does not sell the paper invoice to the 

customer. 

[86] I am convinced that Out-Of-Home Marketing Association of Canada is 

applicable here. Essentially, Shaw argues that as a matter of business economics, it 

must pass on the burden of tax to the customer. As noted, that argument has been 

consistently rejected in the case law. It is not in its nature demonstrating a general 

tendency to be indirect tax, nor does it have the clinging quality that is the hallmark 

of indirect tax.  

Conclusion 

[87] Shaw uses the paper invoice to advise the paper invoice customer that 

payment for services is due.  Whatever the customer does with the paper invoice is 

not material.  Shaw does not sell the paper invoice to its paper invoice customers. 

[88] The tax imposed on Shaw is not an indirect tax and is therefore within the 

Province’s taxation power. 

“Gropper J.” 
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Appendix A 

Social Service Tax Act:  

1  (1) In this Act: 

… 

"purchaser" means 

(a) a person who acquires tangible personal property at a sale in 
British Columbia 

(i) for the person's own consumption or use, 

(ii) for consumption or use by another person at the expense of 
the person acquiring the property, or 

(iii)  on behalf of or as agent for a principal, if the property is for 
consumption or use by the principal or by another person at the 
expense of that principal, 

… 

(f) a person who agrees to pay or is otherwise obliged to pay 
consideration for a telecommunication service 

(i) provided to the person for the person's own use, 

(ii) provided to another recipient for that recipient's benefit or 
use at the person's expense, or 

(iii)  provided to the person on behalf of or as agent for a 
principal, if the telecommunication service is for the benefit 
or use of the principal or another person at the expense of 
that principal;  

… 

"purchase price" means the following:  

(a) in relation to tangible personal property, means a price in money, 
and also the value of services rendered, the actual value of the 
tangible personal property exchanged, acquired or repossessed, and 
other consideration accepted by the seller or person from whom the 
property passes as price or on account of the price of the tangible 
personal property covered by the sale…  

… 

(ii)  if the tangible personal property is purchased, 
manufactured, processed or otherwise acquired outside British 
Columbia and subsequently brought or sent into or received in 
British Columbia for use or consumption in British Columbia, 
the costs and expenses  

(A)  of and to the user for materials, labour and other 
manufacturing and processing costs and expenses, 
and  
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(B)  for service, customs, excise, transportation and 
other costs and expenses 

incurred by the user before the use of the tangible personal 
property in British Columbia,  

… 

"retail sale" means a sale to a purchaser for purposes of consumption or use 
and not for resale; 

"sale" includes  

(a) a conditional sale, a transfer of title or possession, conditional or 
otherwise, a sale on credit or for which the price is payable by installments, 
an exchange, barter or any other contract by which, at a price or other 
consideration, a person delivers tangible personal property to another person, 

(b) a transfer of ownership of, title to or possession of tangible personal 
property 

(i)  given as security, by foreclosure or by repossession under lien 
note or conditional sale contract, whether voluntary or otherwise, or by 
order of a court, or by any other means by which security may be 
realized, or  

(ii)  in the process of winding up, liquidating or dissolving a 
corporation, and 

(c) the provision, by way of promotional distribution, of tangible personal 
property, 

but does not include 

(d) the provision of tangible personal property that, in accordance with the 
regulations, is merely incidental to a contract for the provision of services that 
are not subject to tax under this Act, and  

(e) except in prescribed circumstances, the provision by a registered charity, 
or a person acting on behalf of a registered charity, of tangible personal 
property of nominal value as a gift in return for a donation, all of which is 
provided to the registered charity;  

 … 

"tangible personal property" means  

(a) personal property that can be seen, weighed, measured, felt or 
touched, or that is in any other way perceptible to the senses, and 
includes natural or manufactured gas,  

… 

"use" includes  

(a) the exercise of any right or power over tangible personal property 
incidental to the ownership of it other than the sale of the property,  

(b) the leasing by a person of tangible personal property to another 
person, 
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(c) the storing, keeping or retaining of tangible personal property for 
any purpose, 

… 

(e) in the definition of "user" for the purposes of section 11 (1) (b), the 
employment or utilization of tangible personal property by its owner, 
an employee of that owner or an independent contractor retained by 
that owner, in the course of carrying out work or performing services 
for another person,  

… 

except that use does not include 

… 

(i) the storing, keeping or retaining of tangible personal property for 
the sole purpose of resale;  

"User" means a person who utilizes in British Columbia tangible personal 
property 

(a) for the person's own consumption or use, 

(b) for the consumption or use of another person at the first person's 
expense… 

[1] Section 1(2) was added by S.B.C. 2009, c. 4, s. 33, effective retroactively to 

January 1, 2000, and provides:  

1(2) For the purposes of this Act, a person who, for the use or consumption of 
another person, acquires at a sale, leases as lessee, utilizes, brings or sends 
into British Columbia, or receives delivery of in British Columbia, tangible 
personal property  

(a) is deemed to have done so at the first person's expense, or 

(b) if the first person acts on behalf of or as an agent for a principal, is 
deemed to have done so at the expense of the principal,  

unless the other person acquires the tangible personal property at a sale or is 
given the right to use the tangible personal property under a lease.  

…  

Provincial sales tax 

5 (1) At the time of making a purchase, the purchaser must pay to the 
government a tax at the applicable rate under section 6. 

… 

Tax if property brought into B.C. for use  

11  (1) This section applies to a person  
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(a) who 

(i)  resides, ordinarily resides or carries on business in British 
Columbia or enters British Columbia with the intention of 
residing or carrying on business in British Columbia, and  

(ii)  before July 1, 2010, brings or sends into British Columbia, 
or receives delivery of in British Columbia, tangible personal 
property, other than a multijurisdictional vehicle, for use or 
consumption  

(A)  by the person, 

(B)  by another person at the first person's expense, 

… 

or 

 

(b) who uses in British Columbia in the course of the person's 
business, whether or not the business is carried on in British 
Columbia, tangible personal property, other than a multijurisdictional 
vehicle,  

(i)  that the person has not leased, as lessee, and 

(ii)  that the person brought or had sent into British Columbia 
or that the person received delivery of in British Columbia 
before July 1, 2010.  

… 

(2.1) For the purposes of subsection (1) (b), a person is deemed to use 
tangible personal property in the course of the person's business if  

(a) the property is used 

(i)  by another person at the first person's expense, 

(ii)  by another person for whom the first person acts as agent, 
or 

(iii)  by another person at the expense of a principal for whom 
the first person acts as agent, and  

(b) the use by the other person referred to in paragraph (a) is intended 
to assist the business of the first person referred to in that paragraph.  

(3) A person to whom this section applies under subsection (1) must 

(a) immediately report the matter in writing to the commissioner, 

(b) supply to the commissioner all pertinent information required by 
the commissioner in respect of the tangible personal property, and 

(c) pay to the government, at the time or within the period specified in 
section 14, tax calculated in accordance with this section and sections 
12 and 13. 

... 
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How tax is to be calculated  

18  … 

(2) If several items of tangible personal property are purchased on the same 
occasion or as part of one transaction, the total of the purchases is deemed 
to be one purchase for the purposes of this Act.  

… 

Tax on provision of telecommunication services  

53  Unless section 54 (1) or 56 applies, a tax on the provision of a 
telecommunication service must be paid to the government by a purchaser at 
the rate of 7% of the purchase price of the telecommunication service.  

… 

Application of other provisions of Act  

60  For the purposes of applying the other provisions of this Act in relation to 
a tax imposed by this Division,  

(a) the receiving of a telecommunication service for consideration is 
deemed to be a purchase, and  

(b) the provision of a telecommunication service for consideration is 
deemed to be a sale of tangible personal property at a retail sale,  

except that Division 1 of this Part does not apply to a purchase of a 
telecommunication service.  

… 

Refund where no obligation to pay or collect  

82  (1) If the commissioner is satisfied that an amount has been paid as tax in 
circumstances where there was no legal obligation to pay the amount as tax, 
the commissioner must refund from the consolidated revenue fund that 
amount to the person entitled to it.  

(1.1) If the commissioner is satisfied that a person has remitted to the 
commissioner an amount as collected taxes that the person neither collected 
nor was required to collect under this Act, the commissioner must refund the 
amount to the person from the consolidated revenue fund.  

Interpretation Act, R.S.B.C. 1996, c. 238 

Date of commencement 

3 … 

(3.1) If an Act contains a provision to the effect that the Act, or a portion of it, 
comes into force on a date that is earlier than the date of assent, that Act or 
portion referred to in the provision 

(a) comes into force in accordance with the terms of the provision, 
and 
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(b) on coming into force, is deemed to have come into force on the 
earlier date referred to in the provision and is retroactive to the extent 
necessary to give it force and effect on and after that earlier date. 

Enactment remedial 

8  Every enactment must be construed as being remedial, and must be given 
such fair, large and liberal construction and interpretation as best ensures the 
attainment of its objects. 

No implications from repeal, amendment, etc. 

37 … 

(2) The amendment of an enactment must not be construed to be or to 
involve a declaration that the law under the enactment prior to the 
amendment was or was considered by the Legislature or other body or 
person who enacted it to have been different from the law under the 
enactment as amended. 

[2] Constitution Act, 1867, 30 & 31 Vict, c. 3, s. 92(2) provides:   

In each Province the Legislature may exclusively make Laws in relation to 
Matters coming within the Classes of Subjects next hereinafter enumerated; 
that is to say…  

2. Direct Taxation within the Province in order to the raising of a Revenue 
for Provincial Purposes. 


