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T.D.RAY, J 
 
[1] The applicant, hereinafter referred to as “CCRA” seeks an order setting aside the 

order of McLean J., dated November 26, 2010 which ordered rectification of the 
respondent’s trust agreement, on the ground that it ought to have been given 
notice. The respondents oppose this motion on the ground that the CCRA was 
not entitled to notice, that McLean J was aware at the time that the CCRA had 
not been served, and further that the CCRA did not move forthwith as required by 
the rules to bring this motion after the rectification order came to its attention. 

[2] In 2004, the respondent Tom Brogan was advised by his tax advisor to 
restructure his business and to settle a trust for legitimate family tax planning 
purposes. Mr. Brogan retained a lawyer to assist in the implementation of the tax 
advisor’s advice. The lawyer prepared a trust agreement; and on March 1, 2004, 
the trust was settled by executing the Trust Agreement. The respondents Tom 
Brogan, Michael Burch and Penny Brogan were appointed as Trustees of the 
Brogan Family Trust. 

[3] In March 2010, the Trustees became aware of an error made by the lawyer in his 
preparation of the Trust Agreement. The respondent, Michael Burch and his tax 
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partner advised the Trustees that the error prevented the distribution of trust 
property to intended minor beneficiaries under the Plan.  He advised them that 
no distribution could be made to minor beneficiaries without a correction to the 
Trust Agreement. The intended beneficiaries were the Settlor’s great 
grandchildren. 

[4] On March 9, 2010, the Trustees retained a tax litigation expert to bring an 
application to rectify the lawyer’s implementation error. It was his opinion that 
notice to the Crown of the rectification application was unnecessary. The 
application proceeded before McLean J., November 26, 2010, and included the 
affidavit of the lawyer who had prepared the trust agreement in which he 
acknowledged his mistake; and the affidavits of the respondents Michael Burch 
and Tom Brogan explaining the need for the rectification order. McLean, J. was 
told the Crown had not been served. The rectification order permitted the 
distribution of trust property to minor grandchildren beneficiaries. 

[5] Just before the rectification order was granted, the trust sold a business related 
to the trust. The respondent trust reported the allocation of the proceeds to its 
beneficiaries on its 2010 income tax return, as did the beneficiaries. 

[6] In June, 2012, the CCRA commenced an audit of the sale of the business related 
to the trust, and in the process audited the trust. July 11, 2012 the CCRA 
became aware of the rectification order and requested a copy of the order from 
the respondent’s accountants. The CCRA received a copy August 16, 2012. 

[7] This motion was commenced by the CCRA May 22, 2013. Its motion is 
supported by an affidavit asserting that the reason for the delay in bringing this 
motion, from August 16, 2012 to May 22, 2013, was in general because of 
internal office confusion and the lack of experience of the auditor in question who 
did not know until March, 2013 that the order had been obtained without notice. It 
asserts that the auditor then promptly notified the Litigation Appeals section of 
the CCRA and the Department of Justice. 

Issues 

[8] The issues are firstly whether the CCRA brought this motion “forthwith” as 
required by the rules; secondly whether the CCRA has standing to bring this 
motion as a party “affected by a judgement” as required by the rules ;1  and finally 
whether the respondents breached a requirement that the CCRA should have 
been served with the rectification application. 

[9] The CCRA’s position is that the ten month delay after receiving a copy of the 
rectification order was not inordinate, and in any event was because the 
applicant’s auditor was unfamiliar with rectification orders and the applicant’s 
internal policy in dealing with rectification orders when they come to their 

1 Rules 37.14(1), and 38.11(1), Rules of Civil Procedure,  
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attention. The CCRA claims status as a creditor of the respondents as being 
“affected” by the judgement, but acknowledges there had been no finding at the 
time of any unpaid tax liability. Instead, it argues that the effect of the rectification 
order was to reduce tax payable otherwise payable to it, and therefore it was and 
is a party affected by the judgement.  Finally, it contends that having regard to its 
own information circulars and the custom amongst tax experts, it must be, and 
should have been given notice of this and all rectification applications in order to 
be in a position to test the merits of the application. 

[10] The respondent’s position is that the explanation for the ten month delay is 
unreasonable, and is not “forthwith”; that the CCRA had and has no standing as 
a party affected by the application; and that in any event there is and was no 
requirement that the CCRA be served with the application. Finally, they contend 
that in any event, McLean J. was aware the Crown had not been served, and 
exercised his discretion to proceed with the application in the absence of the 
applicant. Their position is that the CCRA’s only recourse is to appeal McLean 
J.’s exercise of discretion. 

Party affected by the Judgement 

[11] The provision “will be affected by a judgement”2 is the condition precedent to this 
motion and indeed, all motions to set aside orders of which they had no notice. 
The CCRA must establish that it was at the time of the motion affected. The term 
requires that a moving party demonstrate that their proprietary or economic 
interests will be affected.3 The CCRA says that its interests were affected since 
the rectification was to reduce tax payable to it, whereas the respondents claim 
the rectification application was to correct the lawyer’s error.  

[12] Where the CCRA challenges a declaration obtained from a court by parties who 
had been assessed by the CCRA to pay tax, in order to avoid the tax liability, 
then clearly the CCRA has demonstrated it was affected.4 The CCRA says that a 
sale by the trust prior to the rectification order triggered tax liability, which the 
respondents then sought to reduce or avoid by virtue of the rectification order; 
and it was therefore affected. 

[13] I am not persuaded that as contemplated by the rules, the CCRA was affected by 
the order of McLean, J. The respondents were not obliged to file a return until the 
end of the year – well after the order was obtained. When the return was filed at 
the end of the year, then tax liability if any, could be ascertained.5 I don’t accept 
the CCRA’s contention that tax liability was established at the moment of the sale 
with the amount of the tax to be determined after the return was filed by the 

2 Note 1 
3 Ivandaeva Total Image Salon Inc. v. Hlembizky (c.o.b. Dermocare) [2003] O.J. No. 949 63 O.R. (3d) 769 
169 0.A.C. 354 @ paragraphs 27 and 44. (OCA) 
4 A c. B [2013] J.Q. no 1196, 2013 QCCS 575 paragraph nos 48 – 52. 
5 Canada v. Simard-Beaudry Inc. [1971] F.C. 396, paragraph 20. (last sentence) 
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respondents. To accept the CCRA’s argument would in principle implicate the 
CCRA as tax collector in virtually every proceeding in the courts involving 
damages for termination of employment, personal injury income loss claims, 
family matters, or for the purchase and sale of a business.  

[14] The CCRA’s reliance on Aim Funds Management Inc. v. Aim Trimark Corporate 
Class Inc.6 which contains a useful review of various authorities is not particularly 
helpful. It does not stand for the proposition that the CCRA has the right to 
intervene as a party in all rectification proceedings. To the contrary, Master Dash 
explicitly noted the (CCRA) ought not to be permitted to participate in every 
rectification proceeding.7 In that case, Master Dash concluded that the CCRA 
had an interest in the rectification proceedings, and “may adversely be affected 
by the judgement” so as to be added as a party, but only because the CCRA was 
a creditor. It was a creditor because the CCRA had “made an assessment or re-
assessment of tax liability against the (respondents)”8. I interpret the comments 
of the Master in recognizing the participation of the CCRA to ensure that the 
motions judge decide the rectification motion on “convincing evidence” and a 
“stringent” standard of proof to be limited to cases where the CCRA is a creditor, 
after having established the tax liability of the taxpayer to it, and where the 
rectification application would, if granted, have the effect of reducing the amount 
of tax otherwise payable9. Several cases involving the participation of the CCRA 
on a rectification application proceeded without the CCRA’s standing having 
been challenged.10 The CCRA was not at the time of the motion before McLean, 
J. a creditor. 

[15] A thorough review of what is required on a rectification application appears in 
Kanji v. Canada (Attorney General),11 however, the issue of the participation of 
the CCRA is not canvassed other than a footnote reference to McPeake Family 
Trust (Trustee of) v. Canada12. Clearly, the CCRA’s participation was not 
challenged. In McPeake, Justice Dorgan makes only a passing reference to 
Snow White13 and concludes that “the respondent’s standing appears to derive 
from CCRA’s potential interest in the outcome of the petition:..”14. It is clear that 
the CCRA’s standing was not challenged. Here, it is.  In Snow White, the court 
noted that the rectification proceeding had been launched in response to an 
adverse ruling against it by the CCRA, and that it was appropriate for the CCRA 
to participate “where the parties to the instrument have entered into a transaction 

6 [2009] OJ. No. 2408, 79 C.P.C. (6th) 170  
7 Aim Funds, supra, paragraph 24 
8 Aim Funds, paragraph 19. 
9 Aim Funds, paragraph 22. 
10 e.g. Snow White Productions Inc. v. PMP Entertainment Inc., 2004 BCSC 604, [2004] B.C.J. No. 904; 
also see the case reviews in Aim Funds Management Inc. v. Aim Trimark Corporate Class Inc., Note 5 
11 2013 ONSC 781, [2013] O.J. No. 504 
12 [2012] B.CJ. No. 160, 2012 BCSC 132, [2012] 4 C.T.C. 203  
13 supra. 
14 McPeake, supra, paragraph 2. 
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in order to be entitled to arrange their affairs to avoid (not minimize) the payment 
of tax ….”15(my emphasis) I infer that the CCRA was a party affected.  

Whether Motion Brought Forthwith 

[16] I am not satisfied that the CCRA brought its motion ‘forthwith’ as contemplated by 
the rules.  

[17] The term ‘forthwith’ has been interpreted to mean “without unreasonable delay 
considering the object of the rule and the circumstances of the case”16 This 
definition anticipates a contextual analysis rather than the imposition of hard and 
fast rules. It includes an assessment of the cause of the delay and whether it was 
reasonable, a consideration of the prejudice, if any, to the parties, and the 
relative importance of the order to the parties. 

[18]  While the CCRA may consider the various steps in the delay as important for 
explanation purposes, the CCRA is stuck with the delay. In this case, according 
to the evidence, the auditor was reporting to the very group within the CCRA that 
others in the department would have turned to for advice concerning rectification 
orders. It is no answer that the particular auditor did not understand rectification 
orders. Someone in the chain of supervision did. Even after the order was 
referred to counsel within the CCRA, it still took two months for the motion to be 
launched. The Quebec Superior Court considered a ten month delay was not 
unreasonable.17 However, that determination was made after a contextual 
analysis consistent with Article 489 of the Civil Code of Quebec, similar to the 
Ontario Rule. The parties in that case had obtained a rectification judgement 
‘after’ having received Notices of Assessment of several millions of dollars from 
the CCRA, concealed their activities and constructed a number of transactions 
with the sole intention of undermining the Notices of Assessment so that tax 
would not be payable. For example, the parties had obtained a sealing order of 
the rectification proceedings after the proceedings had been conducted in 
camera to keep the proceedings secret, and the CCRA had to take steps to 
unseal the court file before bringing their proceedings. Here, no explanation was 
provided for the two month delay. The rule anticipates promptness. It provides 
that the motion to set aside not only be served forthwith but “names the first 
available hearing date that is at least three days after service of the notice of 
motion.”18  

 

 

15 Snow White, supra, paragraph 2. 
16 Coopers & Lybrand Ltd. v. Richter & Associates ,[2000] OJ No. 2073 (Ont SC) affmd [2001] OJ No. 
1087 (Ont CA) 
17 A c B, supra, paragraph numero 61.  
18 Note 1.  
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In Any Event, Should the CCRA Have Been Given Notice Before the Mclean, 
J., Order was Granted 

[19] No authority was shown to me to require that, in all cases of rectification, the 
CCRA should be given notice of the intended proceeding. In fact no authority 
was shown to me where in the absence of the CCRA being a creditor or having a 
vital interest at the time, notice is required.  

[20] Apparently the CCRA’s position is that it should be given notice of all rectification 
proceedings, whether or not it is a creditor. I am not persuaded that that is the 
practice of tax practitioners, nor is it the law. The Supreme Court of Canada 
addressed this issue when it upheld the Quebec Court of Appeal in two cases 
and held that the rectification equivalent procedure was available under Quebec 
law. Justice Lebel held that the equivalent to rectification was subject to third 
parties having “acquired rights in relation to the legal situation”, and further “once 
again subject to the rights of third parties, (any amendment or agreed change) 
was valid as between the parties”.19 In further describing the rights of third parties 
and in particular the CCRA, the court held “In the civil law, the tax authorities do 
not have an acquired right to benefit from an error made by the parties to a 
contract after the parties have corrected the error by mutual consent.”20 In both 
cases before the court, the CCRA had delivered Notices of Assessment to the 
parties, following which the changes sought by the parties and approved by the 
court affected the rights of the CCRA by altering the basis of the Notices of 
Assessment. I take from the decision that the delivery of Notices of Assessment 
creates rights for the CCRA to participate in a rectification proceeding as a 
creditor. A similar approach was taken by the Ontario court of Appeal in Juliar.21  
While it was a rectification case rather than a case involving whether the CCRA 
should participate in the proceeding, the court in upholding rectification, made the 
distinction that “The intention to postpone or avoid tax on the transaction was not 
formed as a result of the assessment by Revenue Canada. It was an intended 
and fundamental aspect of the transaction from its inception.”  On the facts in 
that case, the CCRA was a creditor and did participate in the proceeding. Had it 
not been a creditor, then it would not have had to have been given notice since 
its rights would not have been affected. In Prospero, the same court concluded 
notice to the CCRA was not necessary since it was not a creditor and was not 
adversely affected other than it stood to lose an unexpected windfall if the 
rectification were to be granted.22 

[21] In the cases shown to me where the CCRA did participate, either it was a creditor 
or no issue was made of the CCRA’s participation. In other words, in the absence 

19 Quebec (Agence du revenue) v. Services Environnementaux AES inc., 2013 SCC 65, [2013] 3 S.C.R. 
838, [2013] S.C.J.No.65 paragraphs 49, and 50. 
20 Coopers & Lybrand, supra, paragraph 52 
21 JuliarSC and Canada (Attorney General) v. Juliar (2000), 50 O.R. (3d) 728 (C.A.) Leave to appeal to 
the SCC denied, Canada (Attorney General) v. Juliar, [2000] S.C.C.A. No. 621  
22 In the matter of Prospero Credit Union, 2002 BCSC 1806, paragraph 2 
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of anything explicit, it seems that the Trustees gave notice to the CCRA on the 
advice of counsel.  

[22] I conclude that the CCRA is only required to be given notice of a proposed 
rectification proceeding when the CCRA’s legal interests might be directly 
affected by the outcome of the rectification proceeding, such as where the CCRA 
is a creditor and the rectification would affect its rights.23 Otherwise, the CCRA 
might be made a party when so advised by counsel that notice should be given 
to the CCRA. 

[23] Here, the respondents were explicitly advised by counsel that it was not 
necessary that the CCRA be given notice. It is also quite clear that the CCRA 
was not a creditor at the time the rectification proceedings were brought. Its legal 
interests were unaffected.  

[24] The motion to set aside McLean J.’s order of November 26, 2010 is dismissed. 
The parties filed costs outlines at the conclusion of argument. They may make 
written submissions of two pages or less within 14 days, and a further 5 days for 
reply. 

 

 
Honourable Justice Timothy Ray 

 
Released: October 31, 2014 

23 E.g A c B, supra;  Aim Funds Management Inc. v. Aim Trimark Corporate Class Inc, supra. 
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