
IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: NTN Canada, Inc. v. British Columbia 
(Finance), 

 2014 BCSC 2022 
Date: 20141028 

Docket: S122112 
Registry: Vancouver 

Between: 

NTN Canada, Inc. 

Petitioner 

And 

Her Majesty the Queen in Right of the 
Province of British Columbia 

Respondent 

On appeal from:  A decision of the Minister of Finance, dated December 22, 2011 

Before: The Honourable Madam Justice B.J. Brown 

Reasons for Judgment 

Counsel for the petitioners: K.L. Cook 

Counsel for the respondent: H. Wellman 

Place and Date of Hearing: Vancouver, B.C. 
September 3, 2014 

Place and Date of Judgment: Vancouver, B.C. 
October 28, 2014 

  



NTN Canada, Inc. v. British Columbia (Finance) Page 2 

INTRODUCTION 

[1] This is an appeal from the decision of the Minister of Finance (the “Minister”) 

with respect to social service tax. 

[2] NTN Canada, Inc. (the “Petitioner”) provides entertainment systems and 

necessary equipment to hospitality venues (restaurants, bars, taverns, hotels, etc.).  

The Minister takes the position that the standard service contract at issue is a lease 

and that tax is due on the monthly fee as a lease price, which is to say the total 

consideration paid by the lessee to the person granting a lease or a right to use.  

The Minister says that the monthly service fee component of the fee schedule, which 

includes charges for program content, equipment rental, maintenance, and 

telecommunication services, is the “lease price” pursuant to s. 20 of the Social 

Service Tax Act, R.S.B.C. 1996, c. 431, as repealed by the Provincial Sales Tax 

Transitional Provisions and Amendments Act, 2013, S.B.C. 2013, c. 1, s. 114 (the 

“Act”). 

[3] The Petitioner takes the position that while there is a monthly service fee, the 

fees for the various aspects of the monthly service fee are invoiced separately and 

come within different sections of the Act.  The Petitioner says that the content fee, 

which is the largest component of the monthly service fee, is not taxable under the 

Act.  The Petitioner argues that the equipment rental fee comes within s. 20 of the 

Act and attracts tax; that the maintenance service fee comes within s. 40 of the Act 

and attracts tax; that the communication fee comes within s. 53 of the Act and 

attracts tax, but that the program content fee does not attract tax. 

[4] Accordingly, the issue before me is a narrow one, that is, whether, properly 

characterized, there is a lease within s. 20 of the Act and tax is payable on the “total 

consideration” paid monthly, or whether, as the Petitioner argues, the elements of 

the agreement come within various sections of the Act and the program content fee 

does not attract social service tax. 
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BACKGROUND 

[5] The agreement provides: 

1. LICENSE: In consideration of payment(s) by CUSTOMER as set forth 
herein, NTN licenses to CUSTOMER the right during the Term... to use at the 
Site... the promotional and marketing entertainment systems developed and 
supplied by NTN (collectively the “Services”) and the necessary equipment... 
and software... (collectively the “Products”). CUSTOMER shall use the 
Products solely to access the Services. 

[6] In accordance with the agreement, the customer pays a one-time installation 

fee, an initial content start-up fee, and a monthly service fee. The agreement states 

that the monthly service fee includes charges for program content, equipment rental, 

maintenance, and telecommunication services.  The agreement specifies a lump 

sum for the monthly service fee.  Charges for program content, equipment rental, 

maintenance, and telecommunication services are separately itemized on the 

monthly invoice and the customer is charged social service tax on the amounts 

allocated to equipment rental, maintenance, and telecommunication services.  The 

customer must pay the full monthly service fee. The customer cannot elect to 

discontinue program content updates and thereby avoid paying one of the charges.  

Although the customer may choose not to receive program content updates, the full 

monthly fee must be paid. 

PETITIONER’S POSITION 

[7] The Petitioner argues that in a transaction involving more than one item, the 

price that is paid for each item is governed by what the parties to the transaction 

intended as determined by their agreement: Ikon Office Solutions Inc. v. British 

Columbia, [1998] B.C.J. No. 1408, 98 G.T.C. 6282 (S.C.), leave to appeal to the 

B.C.C.A. refused, 1999 BCCA 89; Craftsman Collision v. British Columbia, 2007 

BCCA 170; Continental Commercial Systems Corporation (Telecheque Canada) v. 

British Columbia, (sub nom Chequecheck Services v. British Columbia (Minister of 

Finance)), [1982] 138 D.L.R. (3d) 503 (B.C.C.A.).  The terms of the contract are 

shown by the invoices: Star Choice Television Networks Inc. v. British Columbia, 

2006 BCSC 679.  The parties to a transaction may structure their agreement as they 
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see fit and that structure must be respected: Husky Oil Operations Ltd. v. 

Saskatchewan (Minister of Finance), (sub nom R. v. Husky Oil Operations Limited), 

2014 SKQB 116; Terasen Gas Inc. v. British Columbia, 2009 BCSC 1030, aff’d 2010 

BCCA 255.  The Petitioner says that the “lease price” is “the total consideration paid 

for the right to use the leased tangible personal property.”  The Petitioner says that 

the Crown wants to read out the latter part of the definition, leaving only “total 

consideration”.  The Petitioner argues that it is not the total consideration, but rather 

the amount paid for the right to use the tangible personal property that is the lease 

price and attracts tax. 

CROWN’S POSITION 

[8] The Crown says that, in confirming the assessment, the Minister made the 

following assumptions of fact: 

(a) the Petitioner was at all material times a registered vendor under the 

Act for the purpose of collecting and remitting tax; 

(b) the Petitioner provides hospitality sites such as restaurants, taverns, 

bars, and hotels (“Customers”) with its proprietary entertainment and 

marketing system which features interactive sports and trivia games 

(the “System”); 

(c) the System allows patrons of the Customers to play interactive sports 

and trivia games; 

(d) the games for the System are developed and maintained by the 

Petitioner; 

(e) the games are provided to the Customers by way of electronic images 

that appear on a video display terminal; 

(f) the System utilizes the Customers’ existing internet connection to 

transmit data between the Petitioner’s computer located at the 

Customers’ sites and the Petitioner’s server; 
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(g) the System can generate various marketing reports based on game 

players’ profiles and activities; 

(h) the video terminals, hardware, software, game pads, and program 

content provided for the System to operate are supplied and installed 

by the Petitioner; 

(i) the System requires all of the various components including game 

pads, video terminals, software, and program content to work together; 

(j) each component is an integral part of the System; 

(k) Customers can order additional game pads (also called playmakers) 

for additional fees; 

(l) all Customers are required to sign a standard service agreement (the 

“Agreement”) prior to installation of the components necessary to use 

the System; 

(m) the Agreement grants the Customer a licence or right to use the 

System and all necessary equipment in connection therewith; 

(n) the Customer is required to pay a one-time installation fee, initial 

content start-up fee, and a monthly service fee; 

(o) the monthly service fee in the Agreement is set out as a lump sum.  

There is no breakdown of cost for the items included in the monthly 

service fee; 

(p) the monthly invoices (“Invoices”) provided by the Petitioner are 

itemized into five line items: additional playmakers, content fee, base 

equipment fee, maintenance fee, and communication fee; 

(q) the Petitioner charged its Customers tax for the full monthly fee 

excepting an amount allocated as “content” on the Invoices; 
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(r) the content is not used or sold without the other components of the 

System; and 

(s) the Petitioner does not dispute that the hardware and software 

supplied and installed by the Petitioner were tangible personal property 

(“TPP”). 

[9] The Crown says that a lease and a sale are distinct types of transactions 

under the Act, with separate definitions and separate charging provisions.  The 

Crown argues that the agreement is a lease and the full monthly fee is the “lease 

payment”, all of which is taxed pursuant to s. 20 of the Act.  The Crown says that 

there are provisions in the Act that deal with “bundled” sales – that is sales of 

taxable property or services bundled with non-taxable property or services – but 

those provisions do not apply to this case as those provisions apply to a sale, not a 

lease of tangible personal property. 

ANALYSIS AND CONCLUSION 

[10] The Petitioner does not take issue with most of the Minister’s assumptions. 

Although it may be a small quibble, in the decision letter of December 22, 2011, the 

Deputy Minister states assumptions (o) and (q) slightly differently than did the Crown 

in its submissions before me. With respect to (o), the Deputy Minister said: “The 

Agreement stated that the monthly service fee includes program content, equipment 

rental, maintenance, and telecommunication services. There is no breakdown of 

cost for each item in the Agreement.” With respect to (q), the Deputy Minister said: 

“On the monthly invoices, NTN allocated the monthly service fee into the following 

five line items: additional playmakers; content fee; base equipment fee; maintenance 

fee; and communication fee. NTN did not charge tax on the content fee.” For the 

purposes of this decision, I will use the assumptions as stated in the decision of the 

Deputy Minister. 

[11] The dispute does not turn on the accuracy of the assumptions, which as I 

have said are not challenged, but on the proper interpretation of the agreement and 

the Act.  
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[12] There is a lease in this case.  A lease is defined in the Act as “an agreement 

under which a person is given a right to use tangible personal property”.  “Tangible 

personal property” or TPP is defined as “personal property that can be seen, 

weighed, measured, felt or touched, or that is in any other way perceptible to the 

senses”, and includes software, electricity, fixtures, and heat. The software and 

equipment here are clearly TPP.  The agreement gives the customer the right to use 

the equipment (which is defined to include software) for the term of the contract.  

The Petitioner acknowledges that the TPP is leased. 

[13] The issue is whether because there is a lease and a monthly payment, the full 

monthly payment is taxable pursuant to s. 20. 

[14] Section 20 provides that a lessee must pay tax on the lease price of the 

leased property. 

[15] “Lease price” is defined as: 

“lease price” means the total consideration paid by the lessee to the person 
granting a lease for each rental period under the lease for the right to use the 
leased property, and includes 

(a) any payment or consideration or part of a payment or 
consideration that is, or is expressed to be, a licence fee or royalty 
fee, 

(b) any payment or consideration, in addition to those made for rental 
periods, by a lessee to a person granting a lease for the right to use 
the leased property, including a down payment, 

(c) any payment or consideration, including a membership fee, that is 
in addition to payments or consideration for rental periods, a 
substantial benefit of which is a reduction in the lease price of tangible 
personal property, 

(d) any payment or consideration, or part of a payment or 
consideration, that is based or calculated on a measure of the use 
made by the lessee of the leased property, 

(e) if the property is leased outside British Columbia and subsequently 
brought, sent into or received in British Columbia for use in British 
Columbia, the charges to the lessee for customs, excise, 
transportation, service and other similar costs incurred by the lessee 
before the lessee uses the leased property in British Columbia, and 

(f) in respect of a transaction that is in part a lease of tangible 
personal property under which a person (in this paragraph referred to 
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as “the exhibitor”) is given the right or authority to exhibit a motion 
picture to others, the total consideration that 

(i)  is paid by the exhibitor to the person with whom the 
exhibitor entered into the transaction, and 

(ii)  is not otherwise included in this definition 

[Emphasis added]. 

[16] The issue in this case turns on whether the entirety of the monthly payments 

are properly the “lease price”, or are properly individually invoiced and come within 

separate sections of the Act. 

[17] The Petitioner says that the maintenance service fee is taxable pursuant to 

s. 40 and the communication fee is taxable pursuant to s. 53, not as part of the lease 

price contemplated by s. 20. 

[18] Section 40 provides that tax must be paid on the purchase price of the 

taxable service.  “Taxable service” is defined as “any service provided to install, 

assemble, dismantle, repair, adjust, restore, recondition, refinish or maintain tangible 

personal property”.  The definition of “purchase price”  includes “(d) in relation to a 

taxable service, means a price in money, and also the value of services rendered, 

the actual value of the tangible personal property exchanged, acquired or 

repossessed, and other consideration accepted by a seller of a taxable service as 

price or on account of the price of the taxable service”. 

[19] Section 53 taxes the provision of telecommunication services.  The Act 

defines a “telecommunication” as “any transmission, emission or reception of signs, 

signals, writing, images, sound or intelligence of any nature by wire, fibre optic cable, 

radio, satellite or other electromagnetic or laser based system”.  The tax is paid on 

the purchase price of the telecommunication service.  As per section 1(1), that 

“purchase price”: 

(e) in relation to a telecommunication service, means the total consideration 
paid by the purchaser for the provision of the service and for each period in 
respect of which an invoice for or in relation to the service is issued, and 
includes 
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(i)  sign-up charges, 

(ii)  access charges, 

(iii)  airtime charges, 

(iv)  usage charges, 

(v)  service charges, and 

(vi)  the following charges for telecommunications provided as part of 
the service: 

(A)  in the case of a dedicated telecommunication service, all 
such charges; 

(B)  in the case of any other telecommunication service, all 
such charges in respect of each telecommunication that meets 
at least 2 of the following criteria: 

(I) the telecommunication originates in British 
Columbia; 

(II) the telecommunication is received in British 
Columbia; 

(III) the charge for the telecommunication is invoiced 
with respect to a transmitter that is ordinarily situated in 
British Columbia[.] 

[20] The essential position of the Crown is that it is not possible on a proper 

interpretation of the Act to combine a lease of TPP and a sale of maintenance and 

telecommunication services in one agreement for one monthly fee.  If there is a 

lease of TPP, all charges must be taxed within s. 20 as the “lease price”.  

[21] I do not agree.  The definition of “lease price” is not so broad.  The lease price 

is the total consideration paid under the lease for the right to use the tangible 

personal property.  The lease price is tied to the use of the tangible personal 

property.  Nor does the Act state that where a monthly fee is charged, the entire 

amount is taxable as a “lease price”, regardless of what it includes.  Although the 

definition of lease price is expansive, and states that it includes such things as a 

licence fee or royalty fee; a down payment for the right to use the leased property; a 

membership fee, a substantial benefit of which is a reduction in the lease price of the 

tangible personal property; any payment that is based on a measure of the use 

made by the lessee of the leased property; etc., it does not go so far as to say that 

where there is a monthly fee, the entire monthly fee is taxable as a lease price. 
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[22] Although the customer cannot reduce the monthly fee by choosing to take 

some but not all of the services and products, that does not mean that the entire 

monthly fee is the lease price. 

[23] Indeed, the Ministry’s Consumer Taxation Branch Bulletins contemplate 

combining taxable and non-taxable products for a single price and say, for example, 

“If you bundle two distinct taxable and non-taxable services for a single price, such 

as Internet access and basic cable television, you charge PST only on the fair 

market value of the taxable service”:  BC Ministry of Finance, Consumer Taxation 

Branch, Interpretation Bulletin SST 107, “Telecommunications Industry” (revised July 

2010).  BC Ministry of Finance, Consumer Taxation Branch, Interpretation Bulletin 

SST 040, “Computer Software and Hardware” (revised July 2010) also contemplates 

combining a lease, such as a licence to use software which is taxable, with a non-

taxable service: 

Most computer software and hardware is taxable, including software provided 
over the Internet to customers in British Columbia. You charge PST on most 
computer products that you license or sell to your customers. 

... 

If you provide access to software, along with non-taxable services, such as 
shared file access, and you separately list the fees for each, you only charge 
PST on the fee for access to software, not on the fee for shared file access or 
other non-taxable services. If you do not separately list the prices you are 
making a bundled sale. You generally only charge PST on the fair market 
value of the software access.  

[Emphasis added]. 

[24] A licence to use software would be a lease under the Act: an agreement 

giving a person the right to use software.  Accordingly, following Bulletin SST 040, 

PST would be charged on the fair market value of the software, but not on the non-

taxable service.  Although the Ministry’s bulletins are not conclusive, they do assist 

in interpreting the provisions of the Act, as the Crown concedes. 

[25] Moreover, there is nothing in the Act that prevents combining a lease price of 

TPP with a purchase price for taxable maintenance services and telecommunication 

services.  If they are “bundled”, tax is charged on the fair market value of each 

taxable product, but not on the non-taxable product, in this case, program content.  It 



NTN Canada, Inc. v. British Columbia (Finance) Page 11 

does not matter that the customer cannot acquire one product without the others – 

that is the nature of a bundled transaction.  The Crown does not argue that the 

prices charged for each component in the invoices is not fair market value. 

[26] The agreement here includes a taxable service (any service provided to 

install, assemble repair, adjust or maintain TPP) and taxable telecommunication 

services (the right to receive telecommunication services).  Apart from the lease of 

TPP, these would be taxable under ss. 40 and 53.  Combining the purchase price for 

these products with the lease price for TPP does not make the entire monthly fee a 

lease price. 

[27] The appeal is allowed with costs to the Petitioner. 

“B.J. Brown J.” 

The Honourable Madam Justice B.J. Brown 


