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Introduction 

[1] On March 10, 2006, Merom Farms Ltd. (“MFL”) entered into an agreement 

with KUBO Tuinbouwprojecten B.V. (“Kubo”) for the purchase of a greenhouse to be 

installed at MFL’s farm in Abbotsford, British Columbia (the “Agreement”). Kubo, a 

Dutch company, designs, manufactures, and installs greenhouses. Pursuant to the 

agreement, Kubo manufactured greenhouse materials which were shipped to British 

Columbia where Kubo’s subcontractor installed the greenhouse at MFL’s property. 

The total cost of the greenhouse materials was approximately $3 million. The labour 

cost for installation of the greenhouse was approximately $1.65 million. Neither Kubo 

nor MFL paid provincial taxes (“PST”) on the greenhouse materials pursuant to what 

was then the Social Service Tax Act, R.S.B.C. 1996, c. 431 (the “SSTA”), which has 

since been repealed. 

[2] In 2007, the Consumer Taxation Audit Branch of the Ministry of Finance 

performed an audit of MFL. Following the audit and discussions between 

representatives of the parties, a notice of assessment was issued against Kubo in 

June 2008 (the “Initial Assessment”). Kubo was found to owe $245,279.66 which 

was comprised of PST on the full cost of the greenhouse materials plus interest. The 

Initial Assessment was based on the conclusion the Agreement was a lump sum 

contract, pursuant to which Kubo remained the owner of all greenhouse materials 

until the full purchase price was paid, at which time title to the greenhouse passed to 

MFL. The Ministry’s auditor concluded that Kubo was the user or consumer of the 

greenhouse materials and was liable to pay the PST. 

[3] In 2008, Kubo appealed the Initial Assessment to the Minister. It took the 

position the Agreement was a time and materials contract pursuant to which MFL 

purchased the greenhouse materials separately from the labour, such that MFL was 

liable to pay the PST. Kubo further argued that MFL, as a “bona fide farmer”, is 

entitled to a farm exemption under the SSTA. If that exemption applied to MFL, then 

little or no PST would be payable in relation to the greenhouse materials. In a letter 

dated March 14, 2011, Graham Whitmarsh, the Deputy Minister, affirmed the Initial 

Assessment (the “Minister’s Assessment”). Kubo appeals the Minister’s Assessment 
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to this Court pursuant to s. 119 of the SSTA. Kubo’s appeal is allowed for the 

reasons that follow. 

The Law 

[4] The law applicable to this appeal is not controversial. On March 10, 2006, the 

date of the Agreement, the SSTA provided that a 7% tax, the PST, was to be paid 

on the purchase of tangible personal property in British Columbia: s. 5(1). The SSTA 

did not define “purchase” but a purchaser was defined to mean: 

(a) a person who acquires tangible personal property at a sale in British 
Columbia 

(i) for the person’s own consumption or use, 

(ii) for consumption or use by another person at the expense of the 
person acquiring the property… 

[5] The SSTA defined “sale” to include: 

(a) a conditional sale, a transfer of title or possession, conditional or 
otherwise, a sale on credit or for which the price is payable by installments, 
an exchange, barter or any other contract by which, at a price or other 
consideration, a person delivers tangible personal property to another 
person… 

[6] The result of these provisions is that the SSTA “imposes a tax on a person 

who purchases tangible personal property at a retail sale in the province for [the 

person’s] own consumption or use”: Canadian Pacific Airlines Ltd. v. British 

Columbia, [1989] 1 S.C.R. 1133 at 1141. The tax also applied to a person who 

brings tangible personal property into British Columbia as set out in s. 11(1): 

(1) This section applies to a person  

(a) who 

… 

(ii) brings or sends into British Columbia, or receives delivery of in 
British Columbia, tangible personal property, … for use or 
consumption 

(A) by the person, [or] 

(B) by another person at the first person’s expense, … 
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[7] In the present case, the tax was assessed pursuant to s. 11. The rationale for 

this provision is set out in Canadian Pacific Airlines at 1153: 

… The provision equalizes the burden by taxing out-of-province purchases by 
provincial residents at the same rates as if the purchases had taken place in 
the province. The out-of-province purchaser pays the tax when he “brings or 
sends the goods” into the province or “receives delivery” for his use or 
consumption… What I think is contemplated is the bringing of a purchased 
item into the province on a permanent basis, at which time it is taxable once 
and for all at a stated percentage of the purchase price as the provision 
clearly provides. 

[8] The parties to this appeal agree that the provisions of the SSTA apply to both 

Kubo and MFL. Both are companies who carried on business in British Columbia at 

the relevant time and are persons who may be liable to pay tax. There is also no 

question the greenhouse materials are tangible personal property which was brought 

or received into British Columbia either by Kubo or MFL. Further, there is no doubt 

the greenhouse materials were used or consumed either by Kubo or MFL when the 

greenhouse was constructed. The issue is which of those two companies is liable to 

pay the PST. 

[9] The issue is significant because of the farm exemption. Pursuant to 

s. 73(1)(b) of the SSTA and s. 2.21 of the Social Service Tax Act Regulations (the 

“Regulations”), bona fide farmers who purchase or import into British Columbia, 

specific tangible personal property are entitled to exemptions in respect of the 

payment of PST (the “Farmers Exemption”). The items and equipment which are 

exempt are outlined in the Regulations. The Consumer Taxation Branch Tax 

Interpretation Manual explains how it interprets the exemption in circumstances 

where a farmer enters into a contract to make an improvement to real property: 

R. 16 Lump-Sum Contracts 

A bona fide farmer may purchase prescribed material exempt from tax and 
have them installed by a contractor. However, if the farmer hires the 
contractor to supply the materials and install them, the contractor will have to 
pay tax. This is because the farmer is entitled to the exemption whereas the 
contractor is not - even though the items will end up on the same farm 
performing the same function.  

Farmers and contractors who are entering into contracts to make 
improvements to real property should be advised to use a “time and material” 
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contract. Under this type of contract, the farmer must receive title to the 
material before installation by the contractor. Because the farmer is 
purchasing the materials, the purchase is exempt from tax.  

[10] The parties are agreed as to the law applicable to appeals from tax 

assessments. In Northland Properties Corporation v. British Columbia, 2010 BCCA 

177, the court explained the proper approach to such appeals. The taxing authority 

does not have firsthand knowledge of a taxpayer’s affairs and is therefore permitted 

to base an assessment on assumptions of fact: para. 21. The Minister’s power to 

make assumptions is not unlimited; the assumptions must be those actually made at 

the time the assessment took place; and they must be clearly communicated to the 

taxpayer: para. 22. The taxpayer, having a much greater knowledge of his or her 

own affairs, is in the best position to adduce evidence to challenge any such 

assumptions made by the Minister. Should a taxpayer elect to contest the 

assessment, they bear the initial legal burden of proving, on a balance of 

probabilities, that the Minister’s assumptions of fact are wrong: para. 24. If the 

taxpayer is successful in proving the assumptions are incorrect, there is a 

conditional legal burden on the Crown to show the assessment as a whole is 

nevertheless valid: para. 10. 

[11] On appeal, the taxpayer is not limited to disproving assumptions. As noted at 

para. 32 in Northland, there are three ways of challenging an assessment: 

The taxpayer has a number of ways of meeting the Minister's assumptions… 
The taxpayer may 

(a) challenge the Minister's allegation that he did assume those facts, 

(b) assume the onus of showing that one or more of the assumptions 
was wrong, or 

(c) contend that, even if the assumptions were justified, they do not of 
themselves support the assessment. 

[12] In Northland, the court summarized the questions the appellate court must 

ask when considering an assessment appeal, at para. 35: 

i. What are the assumptions? 

ii. Have some or all of the assumptions been disproven? (i.e., has the 
taxpayer discharged the initial legal burden?) 
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iii. If the taxpayer has successfully discharged the initial legal burden, then 
has the Crown shown that the assessment is valid? (i.e., has the Crown 
discharged the conditional legal burden?) 

Background, Findings of Fact, and Assumptions 

[13] The two assessments and this appeal have been complicated by a 

controversial issue of fact. There are two forms of the contract between Kubo and 

MFL. One form, which I will describe as the “Draft Agreement”, is headed by a cover 

page which reads: 

We thank you for the order for the delivery and building of the greenhouse 
according to the description below. 

Contract-price 

The KUBO venio greenhouse and horizontal screen delivered for 
The Greenhouse and screen mounted for 
The total project for CAD $  4,710,000. 

[14] The other form of the contract has a cover page which is similar except the 

heading “Contract-price” is replaced by the heading “Time and materials contract-

price” and it includes a breakdown of the project cost: 

The KUBO venio greenhouse and horizontal screen delivered for 
The Greenhouse and screen mounted for 
The total project material sum CAD $  3,061,500. 

The total project labour sum CAD $  1,648,500. 

The total project for CAD $  4,710,000. 

[15] In addition to those changes, three other provisions in the Draft Agreement 

were altered by deletion. I have concluded that the second form of the contract 

which referred to “Time and materials contract-price” is, in fact, the Agreement. I will 

explain why I have arrived at this conclusion in due course, but before doing so will 

set out the background underlying the dispute. 

[16] During the 2007 audit, the auditor located the cover page to the Draft 

Agreement which did not refer to a time and materials contract price. She asked a 

representative of MFL to provide her with a complete copy of the agreement 

corresponding to that cover page. The document was not provided in a timely 
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fashion, and as such she made follow-up requests. She received a copy of the 

Agreement approximately two months after the initial request and thought it was 

“strange” that MFL took so long to respond to her request. 

[17] John de Boer, a senior auditor, audited Kubo and made the Initial 

Assessment. When he was assigned the file he asked a representative of Kubo to 

provide a copy of the Agreement. The copy which was provided to him did not 

contain the parties’ signatures. It is evident that at some point he obtained a copy of 

the Draft Agreement, because his letter of April 25, 2008 refers to the provisions 

which were not included in the final Agreement. Further, he was given a copy of a 

letter from Kubo which provided a breakdown of the material costs. That letter 

postdated the contract by more than a year. Together, these circumstances led 

Mr. de Boer to believe Kubo and MFL had altered the documentation, by allocating 

the price between labour and materials, after the contract was made in order to 

mislead the Ministry. This is evident from the assumptions made at the time of the 

Initial Assessment. 

[18] This complex situation was further complicated when the Minister was 

considering Kubo’s appeal of the Initial Assessment. In January 2010, further copies 

of the contract documents were provided by Kubo’s counsel to the Minister’s counsel 

in an email exchange. These copies contained some inconsistencies. In December 

2013, while the parties were involved in the present appeal, counsel for the 

respondent could not access the email exchange from January 2010 and so asked 

Kubo’s counsel to provide copies of the PDF attachment described as “KUBO 

contract specs”. In the course of these requests, counsel for Kubo may have 

provided a copy of the Draft Agreement, rather than the Agreement. It is unclear 

because of difficulties counsel had in accessing the email of a departed employee if 

this occurred in 2010 or in 2013. It is also possible that the Draft Agreement was 

actually received earlier as it was referred to by Mr. de Boer in his letter of April 25, 

2008. In any event, the cover page on the Draft Agreement referred to by the 

Minister’s counsel was in a form different from the other two cover pages; it had the 

breakdown of material and labour costs but had the heading “Contract-price” rather 



KUBO Tuinbouwprojecten B.V. v. British Columbia (Finance) Page 8 

than “Time and materials contract-price”. This form of contract was attached to the 

affidavit of Ms. Brouwer, the appeals officer who handled Kubo’s ministerial appeal. 

The respondent continues to allege the form of Draft Agreement attached to Ms. 

Brouwer’s affidavit is the final form of contract between Kubo and MFL. 

[19] Scott Edwards is the current president of MFL. At the time MFL entered into 

the Agreement with Kubo, Mr. Edwards served as the General Manager of MFL. He 

swore two affidavits and was cross-examined on those affidavits for the purpose of 

this appeal. His evidence is clear and unchallenged. Indeed, in the course of that 

cross-examination, the respondent did not even suggest to him that his statements 

of fact regarding the form of the Agreement might be false. It is worthwhile setting 

out those facts: 

3. The negotiations between Kubo and [MFL] took approximately two 
years and involved numerous discussions and a trip to Kubo’s offices 
in the Netherlands. 

4. Towards the end of the negotiations Kubo and [MFL] reached an 
agreement in principal as to the total cost of the greenhouse project. 
The next step in the negotiation process involved entering into a 
formal agreement. 

5. In order to enter into a formal agreement for the greenhouse project 
Kubo initially sent the Exhibit A offer [the Draft Agreement] to me for 
signature. 

6. I was however not willing to execute the Exhibit A offer because it 
reflected a formal agreement that was a lump sum contract. I advised 
Kubo that [MFL] would only enter into a contract for the greenhouse 
project if the agreement was structured on a time and materials basis. 

7. This was necessary because I knew that in order to utilize [MFL’s] 
Farmers Exemption and avoid tax on the materials [MFL] would be 
importing for use in the construction of the greenhouse, [MFL] had to 
be a purchaser of the materials. 

[20] As a result of these negotiations, the Draft Agreement was altered by 

changing the cover page to read “Time and materials contract-price” and a 

breakdown of the material and labour costs was added. In addition, three other 

provisions were deleted from the Draft Agreement. The first appeared beneath the 

terms of the payment provision on page 18 of the agreement: 

 +/- 65% of the contract amount is materials and +/-35% is labor. 
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[21] The second and third appeared on page 21 of the Draft Agreement: 

 All materials delivered by KUBO Greenhouse Projects B.V. will remain 
property of KUBO Greenhouse Projects B.V. until all payments as 
agreed in this document and additional documents have been 
transferred to our bank account.  

 Alle (sic) surplus materials will remain property of KUBO Greenhouse 
Projects B.V. 

[22] Mr. Edwards also commented on the two months it took him to respond to the 

auditor. He explained that the initial request for a copy of the Agreement came 

during the holiday season, while he was away on vacation. He further deposed that 

he had other matters to attend to as General Manager of MFL and did not 

understand that the request for the document from the auditor had any urgency. Mr. 

Edwards disputed the characterization of this delay as “strange”, and clarified that it 

was merely a low priority task given his competing obligations. 

[23] As Mr. Edwards explained, MFL intended to enter into a contract for the 

purchase of materials and labour separately and so changes were made to the form 

of contract. These changes were made in an effort to reflect a time and materials 

agreement, which would allow MFL to get the benefit of the Farmers Exemption. The 

form of the contract was of little concern to Kubo because pursuant to both versions 

of the contract, MFL was required to pay: 

 “local duties; 

 import and custom duties; 

 brokerage costs and custom charges; 

 all other charges at the time of transportation from Kubo to the site; 

and 

 local taxes”. 

[24] Mr. Edwards provided the only direct evidence regarding the formation of the 

contract. His evidence was not challenged in any way and he was never given an 

opportunity in cross-examination to respond to the respondent’s allegation that the 
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Draft Agreement reflects the true terms of the contract. Mr. Edwards explained the 

existence of the two forms of contract, and as I have already noted, this explanation 

is logical and convincing. The respondent attempts to challenge his statements 

indirectly, but the reasons for the respondent’s suspicions or concerns about the 

validity of the documentation do not stand up to scrutiny. The respondent was 

provided with the correct form of Agreement during the initial audit, when it first 

requested a copy. Mr. Edwards’ delay in providing the contract was not lengthy and 

he provided a plausible explanation for the delay. 

[25] The suggestion the Court should infer that the Draft Agreement is the correct 

form of contract because Kubo’s counsel “may” have sent it to the respondent’s 

counsel in email exchanges four to seven years after the agreement was formed is 

without merit. Indeed, the suggestion that I should disregard Mr. Edwards’ sworn 

and unchallenged evidence on the basis of such a frail inference is surprising and 

unpersuasive. The respondent continued to pursue this argument even after 

receiving Mr. Edwards’ second affidavit and having the opportunity to cross-examine 

him. The respondent does not seem to appreciate that its arguments regarding the 

form of contract are necessarily premised on a finding that Kobu (and Mr. Edwards) 

intentionally misled the auditors and are continuing to perpetuate such 

misrepresentations by intentionally misleading this Court. 

[26] I accept Mr. Edwards’ evidence regarding the formation of the contract, 

including his identification of the form of the Agreement. MFL is a large and relatively 

sophisticated farming operation. Mr. Edwards was familiar with the Farmers 

Exemption and MFL had taken advantage of it in the past. It is not suspicious, 

surprising, or otherwise strange, that while negotiating with Kubo, MFL would insist 

on a form of contract which would allow it to take advantage of any applicable 

exemptions. In summary, I find as a fact that the Agreement for the purchase of the 

greenhouse materials and construction of the greenhouse is the form with the “Time 

and materials contract-price” cover page. 
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Assumptions 

[27] Mr. de Boer set out the “assumptions of fact” he made at the time of the Initial 

Assessment in paragraph 16 of his affidavit sworn in these proceedings. The 

following are relevant to this appeal: 

… 

b. that Kubo had entered into a lump sum contract on March 10, 2006 
with [MFL] for the purchase of a constructed greenhouse; 

c. that the first page of that contract that [the initial auditor] obtained from 
[MFL]’s purchasing files during her audit of [MFL] in December 2007 
recorded the true terms of the agreement between [MFL] and Kubo; 

d. that the true terms of the agreement between [MFL] and Kubo did not 
allocate the price between labour and materials, but gave a single 
price of CAD $4,710,000 for the constructed greenhouse; 

e. that any versions of that first page of the contract between [MFL] and 
Kubo that allocated the price between labour and materials were 
signed or created after March 10, 2006; 

… 

h. that ownership of the materials to be used to build the greenhouse 
remained with Kubo until after the materials were installed; 

… 

k. that Kubo was the end user of those materials; 

… 

[28] The assumptions of fact made by the Minister on appeal are described in the 

affidavit of Ms. Brouwer. She says, at paragraph 24, that the Minister made the 

same assumptions as Mr. de Boer, except assumptions c) to e) inclusive. Further, 

she says the Minister assumed that “the true terms of the agreement between 

Merom and Kubo” are the terms contained in the Draft Agreement. 

Issues 

[29] The parties focused on two issues. The first issue concerns what was, in fact, 

the form of the agreement between Kubo and MFL. I have already decided that 

issue, as outlined above. Accordingly, the remaining issue is: 
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Has the respondent shown the assessment is still valid? In other words, has 

the respondent shown that the Agreement between MFL and Kubo provided 

for a lump sum purchase of a completed greenhouse? 

Position of the Parties 

Kubo’s Position 

[30] Kubo says it has disproved the assumptions relied upon for both the Initial 

Assessment and the Minister’s Assessment. Kubo says the most significant 

assumptions are those regarding the form of the contract. Mr. de Boer’s assumption 

that Kubo and MFL entered into a lump sum contract and then changed the 

documentation after the fact to make it appear to be a “time and materials contract” 

was critical to the Initial Assessment. While the Minister purports to resile from the 

assumption that documentation was created after the fact, the Minister nevertheless 

assumes the final form of contract between Kubo and MFL was the Draft Agreement 

rather than the final form of the Agreement. On the basis of these disproven 

assumptions, Kubo says the assessment must be set aside. 

[31] Further, Kubo argues the terms of the Agreement create a time and materials 

contract pursuant to which MFL acquired title to the greenhouse materials before 

they were used to construct the greenhouse. Accordingly, Kubo says MFL used or 

consumed the tangible personal property in British Columbia and is liable to pay the 

PST. 

The Respondent’s Position 

[32] The respondent says I should conclude on a balance of probabilities that the 

Draft Agreement sets out the terms of the contract between Kubo and MFL. The 

respondent says I should “prefer” that form of agreement over the terms of the final 

Agreement. In essence, it says Kubo has not met the initial legal burden of 

disproving the assumptions underlying the Initial Assessment and the Minister’s 

Assessment. 
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[33] In the alternative, if some or all of those assumptions have been disproven, 

the respondent argues the Minister’s Assessment is nevertheless valid. This is 

because, in its submission, the Agreement, properly construed, provided for a lump 

sum contract whereby Kubo brought the greenhouse materials into British Columbia 

and retained title to them until the greenhouse was constructed. The respondent 

says this conclusion is supported by reference to the sea waybills which show that 

Kubo was the shipper and retained control over the goods until MFL claimed delivery 

of them. 

[34] The respondent further argues that most authorities that have considered 

sales of material and labour by a contractor to the owner of real property have 

concluded that the contractor is responsible for PST. Courts have usually concluded 

the contractor, not the final owner, is the user or consumer of construction materials 

and component parts. 

Analysis 

[35] I will analyze the issue before this Court using the approach as set out in 

Northland. In other words, I will first consider which, if any, of the assumptions have 

been disproved. Second, I will consider if the Crown has shown that the assessment 

is still valid. 

1. Which assumptions have been disproved? 

[36] I have already concluded the Agreement was in the form as described by Mr. 

Edwards. In other words, I have concluded the initial form of the contract which 

contained a lump sum contract price on the cover page was a draft and that the 

Agreement was that which contained the cover page describing the contract as a 

“time and materials contract-price” and including a breakdown of the material and 

labour costs. Further, the Agreement did not contain the provisions set out in 

paragraph 19 of these reasons which were included in the initial draft. I have also 

concluded the Draft Agreement was changed prior to being finalized, because MFL 

insisted that the form of contract not reflect a lump sum purchase price. Further, I 

conclude the changes were made for no improper purpose. MFL was entitled to 
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structure the contract such that it would be able to take advantage of the Farmers 

Exemption. 

[37] Having arrived at these conclusions regarding the form of the Agreement, I 

find that Kubo has disproved the assumptions made by Mr. de Boer at the time of 

the Initial Assessment as set out in subparagraphs 16(c), (d) and (e) of his affidavit. 

While Kubo has disproved those assumptions, given the way the Assessment was 

handled, it was not actually necessary for it to do so. This is because the 

respondent’s reliance on those assumptions at the time of the Initial Assessment 

was improper. As noted in Northland at para. 22: “The assumptions must be those 

actually made at the time the assessment took place, and they must be clearly 

communicated to the taxpayer…” (emphasis added). These assumptions were never 

communicated to Kubo. The respondent never indicated it was assuming that the 

cover page of the Agreement did not reflect a time and materials breakdown or that 

Kubo had created documents after the fact to misrepresent the terms of the 

Agreement. Mr. Edwards deposed that had these assumptions been communicated, 

he would have been in a position to respond. 

[38] The other assumptions I have set out above (subparagraphs (b), (h) and (k)) 

cannot stand as assumptions for two reasons. First, these are not truly assumptions 

of fact. They are conclusions of mixed fact and law which are always subject to 

challenge on an appeal. More significantly, they are assumptions which flow from 

the misapprehensions regarding the form of contract and the intentions of Kubo and 

MFL. 

[39] The assumptions made by the Minister during the appeals process are 

equally problematic. The Minister attempted to resile from assumptions (c) to (e) in 

Mr. de Boer’s affidavit but ended up making similar assumptions regarding the 

intentions of Kubo and MFL and the form of the contract. As set out in Ms. Brouwer’s 

affidavit, the Minister assumed the form of contract was the Draft Agreement (not the 

final Agreement with the deletions, as noted above) but that it contained the “time 

and materials contract-price” cover page. There is no question the Minister’s 
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Assessment assumed the Draft Agreement was the contract because the Minister’s 

confirmation letter, at pages 5, 6 and 8, refers to and relies upon the three clauses 

that were removed from the Draft Agreement. 

[40] Mr. de Boer assumed the form of contract did not contain the “time and 

materials contract-price” cover page and that it contained the terms as set out in the 

Draft Agreement. In other words, the Minister and Mr. de Boer made different sets of 

assumptions about the form of the contract but both versions have been proved 

wrong by Kubo. Further, the Minister and Mr. de Boer made assumptions based on 

the assertion that Kubo and MFL created documents to misrepresent the terms of 

the contract in order to mislead the taxing authorities. Mr. de Boer directly stated that 

assumption in his affidavit. While the Minister did not say so directly, his 

assumptions are necessarily premised on the underlying assumption that Kubo is 

knowingly misleading the taxing authority and this Court. This is so despite the fact 

that the Agreement was provided to the auditor in direct response to the request for 

the contract document. Further, Mr. Edwards provided sworn evidence to that effect 

and was not even cross-examined on the issue. Therefore, the Minister’s continued 

assertion the Draft Agreement is the real contract must necessarily be based on the 

assertion that Kubo (and Mr. Edwards) are misleading this Court. Such an 

assumption is not borne out by the evidence in this case, and there is no basis to 

infer any improper purpose or misconduct on the part of MFL and Kubo. 

[41] In summary, I conclude Kubo has satisfied the legal onus of disproving each 

set of assumptions which were critical to the Initial Assessment and the Minister’s 

Assessment. 

2. Has the respondent shown the assessment is still valid? 

[42] Having concluded the assumptions have been disproved, the onus reverts to 

the respondent who must meet the conditional legal burden of establishing that the 

assessment is still valid: Northland at para. 35. The respondent relies on three 

arguments to establish the validity of the assessment: 
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 First, it says the contract, when properly construed, is a lump sum 

contract pursuant to which title does not pass to the greenhouse 

materials until construction and payment are completed; 

 Second, it says the sea waybills evidence continued control by Kubo 

over the construction materials during shipment; 

 Third, it says that the actions of Kubo after the assessment are 

inconsistent with the position taken by Kubo on this appeal and are 

relevant to consideration of the proper construction of the Agreement. 

i) Construction of the Agreement 

[43] The proper construction of the Agreement is the central issue in this appeal. If 

the respondent can show that the Agreement is a lump sum contract, pursuant to 

which title to the greenhouse materials did not pass until construction was 

completed, then Kubo would be the end user of the tangible personal property within 

the meaning of the SSTA. This is clear from a line of authorities which have 

considered similar legislation, beginning with Cairns Construction Ltd. v. 

Government of Saskatchewan, [1960] S.C.R. 619. In Cairns, the taxpayer purchased 

components and prefabricated materials for homes it constructed and sold to the 

public. The Court concluded the contractor was the final user of the construction 

components and material as explained at 629 by Martland J.: 

In my opinion, the appellant was a “user” of the goods in question here and 
was made liable for payment of tax under s. 5(2) of the Act. I would agree 
that the intention of the Act is to impose the tax upon the final consumer or 
user of the personal property purchased. … But it also appears to me that a 
person who purchases personal property and incorporates it into something 
else, in the process of which it loses its own identity as personal property, is 
the final user of that personal property so incorporated. 

[44] There was no suggestion in Cairns that the agreements for the purchase of 

the homes were time and material contracts. The contractor was selling completed 

homes. Accordingly, the decision is distinguishable from the circumstances of the 

within appeal and of little assistance to the circumstances here. As noted by Finch 

J., as he then was, in Computalog Gearhart Ltd. v. British Columbia (Minister of 



KUBO Tuinbouwprojecten B.V. v. British Columbia (Finance) Page 17 

Finance), 2 T.C.T. 4126 at 4130, [1988] B.C.J. No. 2482 (S.C.), each tax appeal is 

dependent upon the facts, and in particular, the nature of the contract: 

These cases are all distinguishable on their facts. They serve to demonstrate 
that whether the person sought to be taxed is liable under the Act, depends 
upon the particular facts surrounding the use of his tangible personal 
property, including the true nature of the contract between him and his 
customer. 

[45] In Computalog, the taxpayer brought sophisticated equipment into British 

Columbia and then used it to perform services for clients. The court affirmed the 

Minister’s assessment on the basis that the taxpayer’s agreements with its clients 

were contracts for services which required the use of equipment, not contracts for 

the lease or rental of equipment. Computalog is distinguishable as the nature of the 

contract at issue was very different from the contract in the present case. 

[46] The respondent also relies on Re Rush and Tompkins Construction Ltd. 

(1961), 28 D.L.R. (2d) 441 (B.C.S.C.). In that case, the appellant contractor based in 

Alberta brought materials and equipment into British Columbia for the purpose of 

performing road construction work in a national park. The contractor was assessed 

tax on machinery, equipment, tools, spare parts, and supplies and the assessment 

was upheld by the court. The case proceeded on an agreed statement of facts which 

provided that all of the tangible personal property was “used or consumed by the 

Appellant in the performance of its said contract” and none of it became incorporated 

into a formed part of the finished work. Those agreed facts were decisive of the 

result, as it was agreed who constituted the end user. The court held the appellant 

could not resile from the agreed facts regarding the party who constituted the user of 

the property. In the present case, there is no such agreement as to which of Kubo or 

MFL used or consumed the greenhouse materials. That issue is dependent on 

determinations of fact regarding the nature of the contract and when title to the 

subject materials was transferred. 

[47] The decision in Hanover Enterprises Inc. (Val-Pak of Vancouver) v. British 

Columbia, 99 G.T.C. 7038, [1999] B.C.J. No. 27 (S.C.), is instructive as to the proper 

approach to consideration of the contract issues in circumstances such as these. 
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Although the underlying factual matrix and contractual issues are very different, the 

analysis is nevertheless applicable in this appeal. In Hanover, the court upheld the 

assessment of tax against a company which purchased advertising packages 

(tangible personal property) and then solicited advertising inserts to be included in 

those packages. The taxpayer argued that the PST on the advertising packages 

should be payable by the advertisers from whom the inserts were solicited. The 

taxpayer in Hanover was a franchisee of the company which produced the 

advertising packages. 

[48] Despite the factual differences underlying the two cases, the approach taken 

by Pitfield J. in arriving at the decision in Hanover is applicable here. He looked at all 

of the circumstances, including the invoices and the franchise agreement in order to 

determine if the appellant was engaged in the business of providing advertising 

services or selling advertising products. His decision turned on the finding that title to 

the advertising inserts remained with the appellant and did not pass to the 

advertisers. The invoices to the advertisers did not purport to sell the advertising 

inserts and did not charge PST. 

[49] Following the approach in Hanover, the entirety of the Agreement between 

Kubo and MFL and any surrounding circumstances must be examined with a view to 

determining when Kubo and MFL intended title of the materials to pass to the 

former. This Court must determine if they intended that transition to occur prior to the 

commencement of construction or at the completion of the construction. 

[50] The Agreement does not directly specify when title to the greenhouse 

material is transferred. It is a fair statement that there is thus some ambiguity in the 

terms of the Agreement. However, the starting point of the analysis is the cover page 

of the Agreement which sets out a “time and materials contract price”. This is a 

direct statement of the parties’ intent to enter into a time and materials contract and 

it informs the subsequent analysis. None of the provisions in the Agreement 

unequivocally contradict that initial direct statement of intent. 
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[51] In the letter of March 14, 2011, Mr. Whitmarsh acknowledged the ambiguity in 

the Agreement: 

In short, the language of the contract does not clearly weigh in favour of 
either a lump-sum or time and materials contract. The ambiguity of the terms 
makes it difficult to determine the parties’ intention. 

[52] Mr. Whitmarsh went on to resolve the ambiguity by referring to specific 

portions of the contract language. The respondent continues to rely on this language 

as supporting a lump sum contract. However, significant portions of the contract 

relied on by the Minister (and now by the respondent) were present in the Draft 

Agreement but not included in the final Agreement. These include the provisions 

which were deleted and did not form part of the final Agreement. 

[53] At page 5 in the letter, Mr. Whitmarsh states: 

Although the contract provides separate prices for labour and materials, the 
contract also indicates that the separate prices were only estimated 
percentages of the lump-sum price; on page 19 it states: 

 +/-65% of the contract amount is materials and +/-35% is labor 

[54] He goes on to suggest that there is no information to support the estimates 

and the fact there is no breakdown of material costs strongly suggests it is a lump 

sum contract. This position is not supported by the cover page of the Agreement, 

which provides a definite breakdown of the prices for materials and labour. Further, 

the payment section of the Agreement, which immediately precedes the deleted 

phrase containing the 65/35% breakdown sets out the following: 

Terms of payment 
10% upon signing the contract, payment have to be done within 8 days after 
Invoice date. 
25% at time of first shipment 
20% at time ½ of shipments 
10% at time of last shipments 
10% start foundation works 
15% start building superstructure 
6.5% start glazing 
3.5% at time of technical completion. 

The rest of payment no later than 14 days after invoice date. 
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[55] The significant feature of the terms of payment is that payment of 65% of the 

total contract price is due as of the time of the last shipment. This works out to 

precisely $3,061,500. In other words, the materials are required to be paid for 

completely as of the time of shipment. This is not an “estimate” of the amount of the 

contract price attributable to materials as suggested by the Minister. This is an exact 

amount which corresponds precisely with the cost of materials. The contract 

provides that the amount due for materials must have been paid at the time of 

delivery of materials. 

[56] Writing at page 6, Mr. Whitmarsh emphasized a clause, which was in fact 

deleted in the final Agreement: 

The contract states that the materials will remain property of Kubo until all 
payments have been made; page 21 states: 

All materials delivered by KUBO Greenhouse Projects B.V. will remain 
property of KUBO Greenhouse Projects B.V. until all payments as 
agreed in this document and additional documents have been 
transferred to our bank account. 

[57] As Mr. Whitmarsh properly noted, a term such as the above, which reserves 

title to a vendor/ contractor until all contract payments have been made, including 

payments for labour, strongly suggests the existence of a lump sum contract. 

However, such a suggestion is not present in this case, as that term does not form 

part of the final Agreement. 

[58] Writing at page 8, Mr. Whitmarsh referenced another of the deleted terms: 

Bulletin SST 072 provides that when a builder retains the surplus materials 
after construction, this indicates the builder’s ownership of the materials and 
a lump-sum contract. Under the terms of the contract, Kubo was entitled to 
keep all surplus materials; on page 21 the contract states: 

Alle [sic] surplus materials will remain property of KUBO Greenhouse 
Projects B.V. 

[59] If a contractor is entitled to retain surplus materials at the end of the project, 

this would strongly indicate the contractor retained title to the materials throughout 

the course of construction. Once again, this reasoning is inapplicable in these 

circumstances, as that provision was not in the final Agreement. 
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[60] A clause dealing with risk of loss or damage to the greenhouse materials is 

found at page 21 of the Agreement: 

Risk or damage to or loss of the goods shall be the buyer’s responsibility 
upon their arrival at site. To avoid doubt it is the buyer’s responsibility to 
insure the product on site to its full replacement value and to ensure that 
KUBO Greenhouse Projects B.V. ownership is recorded in the insurance 
schedule. 

This provision is also ambiguous. The concept that risk passes to MFL upon arrival 

at site is consistent with title to the materials having passed prior to installation. In 

other words, the first sentence is consistent with a time and materials contract. The 

second sentence, and its reference to the recording of ownership, seems to suggest 

that Kubo may still have some ownership interest after arrival of the materials at the 

site. However, it is only included “to avoid doubt” and for insurance purposes. 

Accordingly, this is not a clear statement as to title. 

[61] None of the remaining provisions relied upon by the respondent as supporting 

the contention it is a lump sum contract are persuasive. The provisions are 

ambiguous and do not necessarily imply the existence of a lump sum contract. The 

reservation of ownership at Article 7 of the AVAG Conditions only provides that Kubo 

remains the owner of all goods delivered to MFL “until the purchase price for all 

these goods has been paid in full.” Of course, full payment for the cost of the 

materials was required by the time of delivery. Further, a reservation of ownership 

clause when used as here for security purposes does not necessarily imply that no 

property passes to the purchaser: Hewlett-Packard (Canada) Ltd. v. Canada, 2004 

FCA 240 at para. 39. 

[62] The term which provides that Kubo reserves the right to change the design 

and substitute other suitable materials of the same quality without prior notice does 

not assist in the interpretation of the Agreement as a lump sum or time and materials 

contract. Similarly, the fact that the 12-month guarantee does not begin to run until 

after completion of the greenhouse does not assist in resolving the question of when 

title to the greenhouse materials passes. 
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[63] As Mr. Whitmarsh noted in the March 14, 2011 letter, there are a number of 

places in the Agreement where there is a distinction between “delivery” and 

“building”. This distinction suggests the existence of a time and materials contract. 

This is referred to on the cover page where Kubo thanks MFL “for the order for the 

delivery and building of the greenhouse”. Similarly, at pages 18 and 19 there are 

references to “work” and “deliveries” which are similarly indicative of a time and 

materials contract. 

[64] The final factual assertion the respondent relies upon to support its 

interpretation is Kubo’s failure to invoice MFL for PST on the portion of the materials 

that would not be exempt from tax pursuant to the Farmers Exemption. The 

respondent says this case is similar to Hanover, where Pitfield J. found that the 

taxpayer’s failure to collect the PST was a relevant fact in the determination of if and 

when title passed. However, it is critical to note that the factual circumstances here 

are very different. Kubo is not a British Columbia company with knowledge of the 

arcane intricacies of the SSTA. While Kubo now agrees that not all of the materials 

would in fact be exempt, there is no evidence before me to suggest Kubo was aware 

of that in 2006. Further, there is no evidence as to what proportion of the materials 

might not be subject to the exemption. Indeed, the only evidence on this point is the 

fact that Kubo understood the Agreement was being structured as a time and 

materials contract such that MFL would be exempt from paying PST. With that 

knowledge, there is no reason for Kubo to collect PST. In addition, if MFL was 

importing the materials, then the sale of the materials took place outside of British 

Columbia and there would be no obligation on Kubo to collect PST. In these 

circumstances, the fact that Kubo did not collect tax on the non-exempt portion of 

the materials is not a relevant circumstance. 

[65] In summary, the respondent has failed to show that the Agreement is a lump 

sum contract. The statement of the parties’ intent to enter into a time and materials 

contract as set out on the cover page of the Agreement must prevail. The primary 

features of the Agreement do not suggest the transaction was for a single lump sum. 

The parties’ intentions are in accord with the common practice in transactions 
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involving farmers in British Columbia, as described in Fraser Valley Refrigeration 

(Re), 2009 BCSC 848 at para. 10: 

The Farmer[s] Exemption is well known to both farmers and to businesses 
that make sales to farmers and it was and continues to be standard practice 
for farmers to purchase supplies and equipment for their farms on a SST-
exempt basis. 

ii) Sea Waybills 

[66] The respondent also argues that the provisions of the sea waybills suggest 

that Kubo retained control over, and thus title to the greenhouse materials during 

transit, up until MFL claimed delivery of same. Counsel referred at some length to 

the provisions of those waybills. I do not find any assistance from the sea waybills. I 

note first that they are not documents of title, and as such are not determinative in 

that regard. However, and more importantly, they do not provide any assistance in 

determining the parties’ intentions at the time they entered into the Agreement. 

Further, the customs documentation relating to the importation of the greenhouse 

materials strongly supports Kubo’s position. Those documents identify MFL as the 

importer. Accordingly, MFL bears the legal obligation to pay any applicable duties 

and GST on the greenhouse materials. This suggests ownership of those materials 

at the time of import, which supports the view the contract was of the time and 

materials variety. 

[67] There is also some support for this position in the Agreement. Article 4 of the 

AVAG Conditions provides, “Agreed prices are based on the price basis at the time 

the agreement is concluded and apply “ex works”, excluding VAT, costs of transport 

and delivery, packaging, Insurance, duties and taxes, unless stated otherwise.” The 

term “ex works” manifests the intention for the goods to be delivered at the seller’s 

“works” or factory: G.H.L. Fridman, The Sale of Goods in Canada, 5th ed. (Toronto: 

Carswell, 2004) Carswell at 440. However, I do not place great reliance on the use 

of that term as it is contained in the AVAG standard form conditions. 
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iii) Actions of Kubo after the assessment 

[68] The respondent says that Kubo’s position is inconsistent with its actions after 

it received the Minister’s Assessment. It filed a Casual Remittance Return admitting 

it owed approximately $80,000 in PST on the greenhouse materials. I do not accept 

this argument. Steps taken by Kubo after the assessment are not relevant to the 

proper construction of the Agreement. 

Conclusion 

[69] Kubo’s appeal is allowed with costs. If the parties cannot agree to the scale of 

costs, I will hear submissions on that issue. 

“Butler J.” 


